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Page 243. 
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fendant. 
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Fred Waring 

v. 

WDAS Broadcasting 
Station, Inc. 


C. P. No. 1. 

No. 9053. 

June Term, 1935. 


Bill in Equity filed September 12, 1935. 

September 12, 1935, bill filed. Eo die Rule to appear 
and answer filed. 


Served Defendant with copy of bill, September 13, 
1935. 


September 24, 1935, petition to transfer case to C. P. 1 
filed and granted (see order). 

October 26, 1935, defendant’s answer and new matter 
with notice to file answer to new matter filed. 

November 12, 1935, complainant’s reply to new matter 
filed. 

December 31, 1935, stenographer’s notes filed. 

January 16, 1936, findings of fact, discussion, conclu¬ 
sions of law and decree nisi filed. 

The respondent is restrained and enjoined from using 
for broadcasting purposes, any records made 
and created by complainant, Fred Waring, and 
from the reproduction and performance of any 
such record for commercial use or profit. 

Respondent to pay the costs. Unless exceptions are 
filed within 10 days the Prothonotary shall enter 
a final decree in accordance herewith. See opin¬ 
ion McDevitt, P. J. filed. 
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January 27, 1936, respondent’s exceptions to findings 
of fact, conclusions of law and actions on re¬ 
quests for rulings on evidence filed. 

May 27, 1936, exceptions dismissed. 

December 12, 1936, final decree entered. Respondent 
is to pay the costs. See final decree filed. 

December 12,1936, certificate of amount in controversy 
filed. 

December 14, 1936, certiorari of Supreme Court as of 
January 1937, No. 116, brought into office. 

December 16, 1936, notice of appeal and acceptance of 
service by Kun, J. filed. 

December 16, 1936, notice of appeal and acceptance of 
service by Harris G. Lighty, official stenogra¬ 
pher filed. 

December 17, 1936, notice of appeal and acceptance of 
same by McDevitt, P. J. filed. 













Bill in Equity 3a 

BILL IN EQUITY. 

To the Honorable the Judges of the Said Court: 

Your orator, Fred Waring, brings this, his Bill of 
Complaint, against WDAS Broadcasting Station, 
Inc., defendant, and thereupon complains and says: 

1. That your orator is an Orchestra Conductor 
and substantially the sole and exclusive owner and 
conductor of the orchestra known as “ Waring’ s Penn¬ 
sylvanians. ’ ’ 

2. That your orator is and has been for a long time 
past a unique and individual artist and performer in 
his field as an orchestra conductor, and interpretive 
musical artist and has an established reputation, both 
national and international as such. 

3. That your orator’s interpretive performances 
are entirely unique and individual to himself and are 
generally so recognized by the public and that they 
are specifically recognizable as his own personal and 
individual interpretations and are, therefore, unique. 

4. That you orator’s orchestra, “ Waring ’s Penn¬ 
sylvanians” is a recognized unique body of musicians 
who, by reason of your orator’s individual and unique 
talent and interpretation, perform musical works in 
such a manner as to make them recognizable by the 
general public, and have established for said ” War¬ 
ing ’s Pennsylvanians” both a national and interna¬ 
tional reputation. 

5. That your orator and his orchestra has been in 
e past and is presently engaged for his exclusive 

Services in and about broadcasting a weekly program, 

a well known manufacturer at a very substantial 

tee. 
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6. The defendant, a Delaware corporation, owns a 
radio station and is engaged in operating the same for 
profit. That in the course of its business it features 
phonograph records to entertain the general public, 
and same are used both for sustaining and commercial 
programs. 

7. That at divers and various times and more 
specifically on the 2nd day of July, 1935, between the 
hours of 2:00 p. m. and 4 p. m. the said defendant has 
played, did play and give renditions of Victor phono¬ 
graph records of your orator, entitled, “I’m Young 
and Healthy,” Victor Record #24214-A and “You’re 
Getting To Be a Habit With Me,” Victor Record 
#24214-B, as part of the defendant’s regular broad¬ 
casting program, known as the “Merry-Go-Round 
Programme. ’ ’ 

8. That the said record when sold by the RCA 
Victor Company, and as played by the said defendant, 
contained a notice to the effect that same could not be 
used for radio broadcasting purposes, and that the 
same was used without the consent of the complainant 
and without an accounting to him for the use of same. 

9. That the said phonograph records above re¬ 
ferred to are such individual interpretations of your 
orator and he, therefore, has a common law right of 
property in and to his individual interpretation on such 
records. 

10. That your orator has never granted permission 
to the said defendant to broadcast the said records for 
commercial purposes nor has the said defendant ever 
accounted to your orator for the use of such records. 

11. That the use by the defendant for broadcasting 
purposes of the said records is a serious menace to the 
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business, interests, rights, contractual engagements 
and income of your orator. 

12. That to permit the defendant to continue the 
illegal use for broadcasting purposes of your orator’s 
broadcasts will seriously injure the contractual rights 
and property rights of your orator as a unique and 
individual interpreter of music, and will cause other 
irreparable damage to your orator’s property rights. 

Wherefore, you orator prays:— 

1. That the defendant be restrained, temporarily 
until hearing and permanently thereafter, from the 
use for broadcasting purposes of any record made and 
created by your orator. 

2. That the defendant be further restrained, tem¬ 
porarily until hearing and permanently thereafter, 
from the use of any phonograph record made and cre¬ 
ated by your orator, for commercial purposes. 

SPEISER & SPEISER, 

Maurice J. Speiser, 

Attorneys for Complainant. 

(Affidavit.) 


ANSWER. 

WDAS Broadcasting Station, Inc., a corporation, 
the above-namd defendant, saving and reserving unto 
«8elf all benefit and advantage of exception to the 
^anifold errors, uncertainties and other imperfections 
111 the Plaintiff’s Bill of Complaint contained, for an¬ 
swer thereto, or to so much and such part thereof as it 
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Respectfully Showeth : 

1. Denied. Defendant has no knowledge as to the 
averment that the plaintiff is substantially the sole and 
exclusive owner and conductor of the Orchestra known 
as “ Waring’s Pennsylvanians”, and has no means of 
obtaining any information regarding the truthfulness 
of said averment and therefore demands proof thereof 
at the trial of this issue. 

2. Denied. Defendant denies that the plaintiff is 
and has been for a long time past a unique and indi¬ 
vidual artist and performer in his field as an orchestra 
conductor and is an interpretative musical artist, but, 
on the contrary, avers that musical selections can be 
and have been interpreted, rendered, played and per¬ 
formed by other musicians and orchestras in the same 
or similar manner as interpreted, rendered, played and 
performed by the plaintiff, and that the plaintiff’s per¬ 
formances and interpretations are not unique and indi¬ 
vidual in the sense that no one else can perform and 
interpret the same musical selections which the plain¬ 
tiff performs and interprets. Defendant has no knowl¬ 
edge of the international reputation of the plaintiff, 
and has no means of ascertaining the truth thereof, 
and therefore demands proof thereof. 

3. Denied. Defendant denies that the plaintiff’s 
interpretive preformances are entirely unique and in¬ 
dividual to himself, for the reasons set forth in Para¬ 
graph 2 hereof; and denies that his performances are 
“generally so recognized by the public and that they 
are specifically recognized as his own personal and in¬ 
dividual interpretations and are, therefore, unique, ’ ’ 
for the reasons set forth in Paragraph 2 hereof, and 
for the further reason that the general public, including 
musicians, is unable to recognize the plaintiff’s or- 
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chestra performing, as distinguished from other or¬ 
chestras, for the reason that other orchestras and 
musicians are able to give similar performances of the 
same musical selections. 

4. Denied. Defendant avers that Waring’s Penn¬ 
sylvanians is not unlike any other orchestra or body 
of musicians, and is not unusual or different from any 
other group of musicions banded together or playing 
together under a name identifying the group or or¬ 
chestra. That the musical performances of the said 
Waring’s Pennsylvanians are not unlike the musical 
performances of other orchestras, nor is their per¬ 
formance of musical selections unusual in the sense 
that musical selections cannot be rendered or per¬ 
formed by other musicians and orchestras in the same 
or similar manner. That musical performances by 
Waring’s Pennsylvanians cannot be recognized by the 
general public as the performances of any particular 
group of musicians or orchestra. Defendant has no 
knowledge of the international reputation of either the 
plaintiff or Waring’s Pennsylvanians, and has no 
means of ascertaining the truth thereof, and therefore 
demands proof thereof. 

5. Admitted. 

6. Admitted. 

7. Defendant admits that it did on July 2nd, 1935, 
P &y and give renditions of Victor phonograph records 
entitled, “I’m Young and Healthy” and “You’re Get- 
ln g to be a Habit with Me,” which the plaintiff and 

ms Orchestra rendered for the RCA Victor Company, 
as an employee. 

f 11 8 ’- Defendant avers that said records contained the 
owing: ‘ ‘ This record is not licensed for radio broad- 



8a 


Answer 


cast”, and further avers that the allegations contained 
in this Paragraph are wholly immaterial, for the rea¬ 
sons more fully set forth hereafter under “New 
Matter”. 

9. Defendant denies that plaintiff has a common- 
law right of property or any other right of property in 
and to his interpretation of the musical numbers speci¬ 
fied in Paragraph 7, or in or to the said phonograph 
records, as more specifically hereinafter set forth un¬ 
der “New Matter”. 

10. Defendant admits that plaintiff has never ex¬ 
pressly granted permission to the defendant to broad¬ 
cast his records for commercial purposes and that it 
has never accounted to him for the use of said records, 
but avers that these allegations are wholly immaterial 
for the reasons more fully set forth hereafter under 
“New Matter”. 

11. Denied. Defendant denies that its use of the 
said records is a serious menace to the business, in¬ 
terests, lights, contractual engagements and income of 
the plaintiff and avers that it is immaterial whether 
the use by it for broadcasting purposes of the said 
records is a serious menace to the business, interests, 
rights, contractual engagements and income of the 
plaintiff, for reasons set forth hereafter under “New 
Matter”. 

12. Defendant denies that the use of the records 
to which plaintiff refers in his Bill of Complaint is 
illegal and that the defendant’s continued use of said 
records will seriously injure the contractual rights and 
property rights of the plaintiff, and will cause other 
irreparable damage to the plaintiff’s property rights. 
On the contrary, defendant avers that plaintiff does 
not have any contractual rights or property rights in 
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the records to which he refers in the Bill of Complaint, 
and that he will not be damaged irreparably or other¬ 
wise by defendant’s continued use of said records for 
broadcasting purposes in the operation of its business. 

Defendant avers that if the prayer of the Plaintiff, 
as set forth in the Bill of Complaint, is granted, it will 
be denied its property rights and its right to the lawful 
use of its property. 

NEW MATTER. 

Further answering, the defendant avers on infor¬ 
mation and belief: 

13. That the plaintiff performed for the making of 
the Victor phonograph records to which he refers in 
Paragraph 7 of his Bill of Complaint under a contract 
between the plaintiff and RCA Victor Company, Inc., 
by the terms of which the plaintiff, for himself and on 
behalf of each and all of the members of his orchestra, 
granted to RCA Victor Company, Inc. the right at any 
time and all times to manufacture, advertise and 
license or sell in all parts of the world records of the 
performances by plaintiff’s orchestra of the selections 
of which said Victor records were made, including the 
right to produce and reproduce the recorded perform¬ 
ances of the orchestra by any and all mechanical, elec¬ 
trical or other means of disseminating or transmitting 
the same, with the further right on the part of RCA 
Victor Company, Inc. to make use of plaintiff’s name 
and photograph, and the name of his orchestra and 
photographs of the members of his orchestra, in connec¬ 
tion with the manufacture, advertising and licensing or 
sale of such records in any and every way in connection 
With sound reproduction and transmission, granting to 
the RCA Victor Company, Inc. all rights and equities 
°t‘ the plaintiff and of his orchestra and of each of its 
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members in and to the matrices and records upon which 
the performances were reproduced. 

14. That plaintiff at the time said records were 
made, or at any other time, was not the copyright pro¬ 
prietor of “I’m Young and Healthy” and “You’re 
Getting to be a Habit with Me”, but that said copy¬ 
right proprietor thereof was M. Witmark & Sons, the 
publisher of said selections. 

15. That the plaintiff did not have a license from 
the owner of said copyrights to reproduce, perform or 
arrange the said musical selections at any time men¬ 
tioned in the Bill of Complaint. 

16. That said M. Witmark & Sons granted to RCA 
Victor Company, Inc. the right, license, privilege and 
authority to use the musical compositions, “I’m Young 
and Healthy” and “You’re Getting to be a Habit with 
Me” and the words and music of both of said compo¬ 
sitions in the recording and manufacturing of said 
phonograph records. 

17. That prior to the time that said records were 
made, M. Witmark & Sons, the copyright owners of 
the compositions entitled, “I’m Young and Healthy” 
and “You’re Getting to be a Habit with Me”, and A1 
Dubin and Harry Warren, the authors of the words 
and music of said songs, had granted to the American 
Society of Composers, Authors and Publishers the per¬ 
forming rights of said musical compositions and all of 
the words and music thereof, and the right to license 
others publicly to perform said musical selections. 

18. That at the time said records were made and 
at the time the performances complained of were given, 
the defendant was the holder of a valid license from the 
“American Society of Composers, Authors and Pub- 
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Ushers” to publicly perform said songs together with 
the words and music thereof. 

19. That for plaintiff’s services in playing the 
musical selections “I’m Young and Healthy” and 
“You’re Getting to be a Habit with Me”, for the RCA 
Victor Company, Inc. he received a monetary consid¬ 
eration of Two hundred Fifty Dollars ($250.) per selec¬ 
tion, which was paid to him by check of the National 
Broadcasting Company, Inc. and on which was written, 
“In full settlement for services”. Said check was duly 
accepted and deposited by the plaintiff, without objec¬ 
tions. 

20. That after playing said selections for RCA 
Victor Company, Inc. to enable it to make phonograph 
records thereof, the plaintiff had no rights of any kind 
in said records and RCA Victor Company, Inc. was 
not bound to plaintiff by contract or otherwise, to limit 
m any way the use which purchasers of said records 
wight make thereof. 

21. That defendant purchased the phonograph 
records to which plaintiff refers in his Bill of Com¬ 
plaint from a dealer in such records, namely, Weymann 
& Company, Philadelphia, Pennsylvania, which had an 
unlimited, unqualified right to dispose of the same to 
the public without any contractual or other obligation 

0 limit the use which the purchaser might make of the 
records thus purchased. 

L. ^ That prior to the purchase by the defendant 
0 the said phonograph records, thousands of the said 
records were sold throughout the United States, in- 
Uding the vicinity of Philadelphia. 

23. That at the time the plaintiff performed said 
Uij ical numbers for said records, plaintiff knew that 
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said phonograph records would be sold to the public 
and that they would be used for broadcast purposes. 

24. That prior to the playing of said records, de¬ 
fendant announced that the numbers about to be played 
were mechanical reproductions of plaintiff’s rendition 
of said selections. 

25. That plaintiff is and at all times has been fully 
aware of the facts hereinbefore set forth under “New 
Matter” and has, therefore, no basis whatever for in¬ 
stituting this action against the defendant. 

Wherefore defendant prays your Honorable 
Court to dismiss the Bill of Complaint and to award to 
the defendant its costs and damages for being com¬ 
pelled to defend against this action. 

WDAS BROADCASTING STATION, 
INC., 

By: W. Maurice Steppacher. 

(Affidavit.) 


COMPLAINANT’S REPLY TO NEW MATTER. 

Fred Waring, the above-named complainant, re¬ 
serving to himself all benefits and advantages of excep¬ 
tion to the uncertainties, errors and other imperfec¬ 
tions in the defendant’s Answer and New Matter, 
makes answer to the New Matter set forth by the de¬ 
fendant, as follows:— 

13. Complainant denies the allegations set forth in 
Paragraph 13 of defendant’s New Matter in its en¬ 
tirety, and alleges on the contrary that said records 
were made by him under a distinct agreement and un¬ 
derstanding with RCA Victor Company, Inc., that said 
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records were made for private or home use only and 
were not to be sold or licensed for commercial use 
and/or broadcasting purposes, and that legible notice 
of said agreement was to be placed on said records and 
all other records of the complainant by said RCA Vic¬ 
tor Company, Inc. 

14. Admitted. 


15. Complainant denies the allegations set forth 
in Paragraph 15 of defendant’s New Matter, and, on 
the contrary, alleges that he arranged, performed and 
reproduced the said musical selections at the time of 
the recording of them under an express oral license and 
at the special instance and request of the copyright 
proprietor. 


16. Complainant has no knowledge nor means of 
obtaining knowledge of the truth of the averments of 
Paragraph 16 of the defendant’s New Matter and, 
therefore, neither admits nor specifically denies them. 
Complainant alleges that the allegations are not ma¬ 
terial to this issue, and if material, demands that proof 
be offered thereof. 

; Complainant has no knowledge nor means of 

p ^imng knowledge of the truth of the averments of 
aragraph 17 of the defendant’s New Matter and, 
erefore, neither admits nor specifically denies them. 
°niplainant alleges that the allegations are not ma- 
erial to this issue, and if material, demands that proof 
be offered thereof. 


, - 18 .' Complainant has no knowledge nor means of 

El ing knowledge of the truth of the averments of 
Br* a ®; ra Ph 18 of the defendant’s New Matter and, 
erefore, neither admits nor specifically denies them, 
■pplainant alleges that the allegations are not ma- 
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terial to this issue, and if material, demands that proof 
be offered thereof. 

19. The complainant admits that he received the 
sum of Two Hundred Fifty Dollars ($250.00) for his 
services in recording each of the musical selections 
set forth in Paragraph 19 of the defendant’s New Mat¬ 
ter. The complainant has no knowledge nor means of 
obtaining knowledge of the truth of the other aver¬ 
ments contained in Paragraph 19 of the defendant’s 
New Matter and, therefore, neither admits nor specifi¬ 
cally denies them. Complainant alleges that the allega¬ 
tions are not material to this issue, and if material, de¬ 
mands proof be offered thereof. By way of further 
answer, the complainant alleges that at no time has he 
ever had any contractual relations with reference to 
the recording of these records or any other records 
with the National Broadcasting Company, Inc. 

20. Complainant denies the allegations contained 
in Paragraph 20 of the defendant’s New Matter and 
the legal implications thereof, but alleges, on the con¬ 
trary, that there existed at the time of the recording 
and manufacture of said records, and for some time 
prior thereto, and there continues to exist, the right 
and power at common law and in equity of the com¬ 
plainant as a performing and interpretive artist to re¬ 
strain and prevent the use of the talents of the com¬ 
plainant by any person, firm or corporation whomso¬ 
ever without the authority, license or consent of the 
complainant; and, the complainant further alleges that 
the said rights and powers of the complainant in and to 
his interpretations and performances were not trans¬ 
ferred, assigned and in no way impaired or disposed of 
by the making of an agreement with the RCA Victor 
Company, Inc. Complainant further alleges that the 
rights and powers of the complainant in and to his in- 
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terpretations and performances remain the sole and ex¬ 
clusive property of the complainant, free from any 
claims or rights therein by any person, firm or corpo¬ 
ration whomsoever. Complainant further alleges that 
the agreement made by him with RCA Victor Com¬ 
pany, Inc., was for the limited and sole purpose of re¬ 
cording the talents of the complainant for home or pri¬ 
vate use, with the specific and express understanding 
and agreement that said records were not to be used, 
sold or in any way performed for commercial and 
profitable purposes and, more particularly, for broad¬ 
casting. 


21. Denied. Complainant has no knowledge nor 
means of obtaining knowledge as to the truth of the 
contents of Paragraph 21 of defendant’s New Matter, 
and denies the legal implications thereof by stating 
that the said records were expressly designed, fitted 
and sold for the sole and exclusive purpose of being 
performed by “talking machines” or “victrolas” lo¬ 
cated and operated in private homes of customers of 
KCA Victor Company, Inc., and its competitors, sold 
through their respective dealers. Complainant further 
alleges that the RCA Victor Company, Inc., its dealers 
and customers had notice of the rights of the complain- 
and of the contractual relationship between RCA 
Hf fi? r ^ orn P an y> I nc -> an d this complainant, by means 
? tae ex Press injunction contained in writing on the 
ace of the said records, that same were not sold to be 
ased for broadcasting purposes. Complainant further 
e ges that there devolved upon and remained with the 
Purchasers of said records the obligation to give heed 
o and act in conformity with the said notice and in- 
I C 10n ’ and any and all acts of the defendant or any 
e r person, firm or corporation whomsoever, which 

koi er t- ed and a PP r °P riated complainant’s talents in 
ation of the said notice and injunction contained on 
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the face of the said records, are illegal and unlawful in¬ 
terferences with the rights and powers of the complain¬ 
ant and of the agreement of the RCA Victor Company, 
Inc., with him. 

22. Admitted. 

23. The complainant admits he knew the said pho¬ 
nograph records would be sold to the public, but he 
denies that he knew they would be sold or used for 
broadcasting purposes. On the contrary, the com¬ 
plainant avers that, as more fully set forth in Para¬ 
graph 13 and 20 hereof, the said records were made 
under a distinct and express understanding and agree¬ 
ment that they would not be sold for such purposes. 

24. Admitted. 

25. Complainant is advised by counsel that the 
allegation of Paragraph 25 of the defendant’s New 
Matter is scandalous, impertinent and irrelevant and 
need not be answered. Complainant denies he had any 
knowledge of nor was he aware of any of the facts 
set forth in defendant’s New Matter, other than those 
hereinbefore expressly admitted. 

Fred Waring. 


(Affidavit.) 
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TESTIMONY. 


Philadelphia, Pa., December 12, 1935. 


Before: McDevitt, P. J. 


Present: Maurice J. Speiser, Esq., and Raymond A. 
Speiser, Esq., for plaintiff. 

James P. Gilliland, Esq., and William A. 

Carr, Esq., for defendant. 

William A. Schnader, Esq., representing the 
National Association of Broadcasters, par¬ 
ticipating as amicus curiae. 


Mr. Schnader: I represent the National Associa¬ 
tion of Broadcasters and would like permission to par¬ 
ticipate in these proceedings as amicus curiae. 

The Court: It is a pleasure to have you present, 
even if you do not participate. 

Mr. Speiser : This is the final hearing. 

I desire to read into the record at this time the 
admissions of several of the allegations contained in 
the plaintiff’s bill, and refer particularly to paragraph 
5, which reads: 

“5. That your orator and his orchestra has 
been in the past and is presently engaged for his 
exclusive services in and about broadcasting a 
weekly program, by a well known international 
manufacturer at a very substantial fee.” 

This is admitted by the defendants in their answer. 
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Paragraph 6 of the Bill— 

“6. The defendant, a Delaware corporation, 
owns a radio station and is engaged in operating 
the same for profit. That in the course of its bus¬ 
iness it features phonograph records to entertain 
the general public, and same are used both for sus¬ 
taining and commercial programmes.” 

Paragraph 6 of the Answer— 

”6. Admitted.” 

Paragraph 7 of the Bill— 

”7. That at divers and various times and 
more specifically on the 2nd day of July, 1935 be¬ 
tween the hours of 2:00 P. M. and 4:00 P. M. the 
said defendant has played, did play and give ren¬ 
ditions of Victor phonograph records of your or¬ 
ator, entitled ‘I’m Young and Healthy’, Victor 
Record #24214-A and ‘You’re Getting To Be A 
Habit With Me’, Victor Record #24214-B, as part 
of the defendant’s regular broadcasted pro¬ 
gramme, known as the ‘Merry-Go-Round Pro¬ 
gramme ’. ’ ’ 

Me. Care: That is an admission about the per¬ 
formance given on July 2nd. That is all. It is not a 
general admission. 

The Court : That is all it avers. 

Me. Speiser: The admission is qualified, but as to 
the factual question, that is admitted. 

Paragraph 8— 

‘‘8. That the said record when sold by the 
RCA Victor Company, and as played by the said 
defendant, contained a notice to the effect that 
same could not be used for radio broadcasting pur- 
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poses, and that the same was used without the con¬ 
sent of the complainant and without an accounting 
to him for the use of same. ’ ’ 

That is admitted by the defendant’s answer. 

Mr. Carr : Just to that part of it. 

Mr. Speiser : It is a factual admission. They have 
a qualification, but that is merely a legal argument. 

Mr. Carr : No; it does not admit that. 

Mr. Speiser: May I read, therefore, into the rec¬ 
ord, what counsel does not consider an admission: 

“Defendant avers that said records con¬ 
tained the following: ‘This record is not licensed 
for radio broadcast’, and further avers that the 
allegations contained in this paragraph are wholly 
immaterial for the reasons more fully set forth 
hereafter under ‘New Matter’.” 

I therefore take it that where there is no distinct 
denial of the factual allegations in any paragraph of 
the Bill in Equity, it must be taken as admitted as facts. 

Paragraph 10— 

“That your orator has never granted permis¬ 
sion to the said defendant to broadcast the said 
records for commericial purposes nor has the said 
defendant ever acounted to your orator for the use 
of such records.” 

So far as the factual portion of the allegations, I 
take it that they are all admitted as averred in the Bill, 
because of the lack of denial in that paragraph of the 
answer of the defendant. 

f 'Mr. Carr: I think the paragraph speaks for itself 
as to what admission is made. 
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Paragraph 10 of Answer— 

“10. Defendant admits that plaintiff has never 
expressly granted permission to the defendant 
to broadcast his records for commercial purposes 
and that it has never accounted to him for the 
use of said records, but avers that these allega¬ 
tions are wholly immaterial for the reasons more 
fully set forth hereafter under ‘New Matter’.” 

Me. Speisee: I will ask leave to call the plaintiff 
himself, so that my case is properly opened. I then 
will ask for the indulgence of my friends on the other 
side, that I be given the privilege of withdrawing him 
so that I may put on the stand many citizens whom I 
have called here, and whom I would like to get to their 
various businesses without interruption. 


FRED WARING, sworn. 

By Me. Speisee: 

Q. I judge you have given your full name and ad¬ 
dress to the stenographer? 

A. I have given my name. 

Q. What is your profession? 

A. Orchestra leader. 

Q. How long have you been engaged in that pro¬ 
fession? 

A. Eighteen years. 

Q. And you are connected with an orchestra ? 

A. Yes. 

Q. What is it known as? 

A. Fred Waring’s Pennsylvanians. 

Q. Is that a corporation? 

A. It is. 

Q. What State? 

A. New York State. 
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Q. And who owns the stock of that corporation? 

A. I do. 

Q. You mean in its entirety? 

A. With the exception of one or two shares; yes. 
Q. Do you mean you own 98 shares out of 100? 

A. Yes. 

Q. I suppose the others are just owned for official 
purposes? 

A. Yes. 

Q. When did you first found the organization 
known as Waring’s Orchestra? 

A. 1917. 

Q. And has it been in continuous existence from 
that time down to the present? 

A. As often as we could get bookings; yes. 

Q. What does the orchestra consist of? 

A. A number of musicians, or so-called musicians. 
Q. What are they in number? 

A. They are approximately 26 or 7 musicians. 

Q. What are your present activities ? 

A. We broadcast a radio programme once weekly. 
Q. For whom? 

A. For the Ford Motor Company. 

Q. Is that an exclusive contract that you have? 

A. It is. 

Q. Are you privileged to tell us what the emolu¬ 
ment is for that broadcast? 

A. I believe it has already been told. If it is nec¬ 
essary I will tell you. 

Q. I don’t think it has been told in this case. 

A. You mean you want to know- 

Q. Yes; if you don’t mind. 

A. We received a total of $13,500 weekly. 

Q. That is for your weekly broadcast on Tuesday 
night of each week ? 

A. It is; yes. 
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Q. Would you mind reciting, just for a minute or 
two, your past activities with this organization, so that 
the Court is informed as to its general character! 

A. We started out playing at dances in the small 
town of Tyrone, in this State, every week or so. We 
went to college, played at house parties, and week-end 
parties, and touring shows, and worked our way 
through college by the use of the orchestra, and event¬ 
ually we had a nine piece organization. We became 
stage struck and decided to go on the stage. After 
many auditions- 

By The Court: 

Q. Is that different from stage fright? 

A. Well, we had stage fright a little later on. We 
finally obtained an engagement in Detroit. And in pre¬ 
paring for that engagement we prepared for the 
theatre in Ann Arbor, Michigan. We came back to 
Detroit and we stayed there fourteen or fifteen weeks. 

We went to Chicago. From there we went through 
the Middle West, and California, and finally we came 
to the East. Finally we induced the Stanley Company 
of America to give us an opportunity. We played a 
number of engagements in Philadelphia. And then the 
stage business developed very beautifully until radio 
became very fine and vaudeville slipped a little bit, and 
we slipped with it. We rested a while and finally got 
into radio. After three years of trying we got into 
radio and we have been there ever since. 

Q. Have you overlooked your phonograph record 
making ? 

A. Well, I have. 

Q. Tell us about that. 

A. We started recording, I believe, in 1923. 

Q. Always for the Victor Company? 

A. For the Victor Talking Machine Company. 

Q. About how many records did you make ? 
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A. Over 300 records. 

Q. You told us about your engagements through¬ 
out the United States. Are they of a multi character? 

A. Cafe, dance and theatre. Primarily, theatre. 
Occasionally we would play cafes or hotels. 

Q. Did you also have any international experi¬ 
ence ? 

A. We went to Europe in 1928, and played in Paris 
for three months. While there we gave two concerts. 

Q. I show you, and ask that it be marked for iden¬ 
tification, a Victor Record, number 24214-B, entitled 
“You’re Getting To Be a Habit With Me”, Fox Trot, 
from Warner Bros, picture “Forty-Second Street 
A1 Dubin-Harry Warren, Waring’s Pennsylvanians, 
Vocal refrain by Tom Waring; and on the reverse side, 
24214-A, “I’m Young and Healthy”, Fox Trot, War¬ 
ing’s Pennsylvanians,— and ask you whether you made 
that record for the Victor Company? 

A. Yes; we made this record. 

Q. Have you any idea about w’hen it was made? 

A. I think it was in 1932,—the latter part of the 
year. 

Mr. Spexser : This is the record in controversy, 

I believe, isn’t it? 

Mr. Carr: Yes. 

The Court: May I ask him a question? 

Mr. Speiser: May I make correction? 

By Mr. Speiser: 

Q. That is one of the blanks taken off the Master 
record that you made? 

A. It should be, from the label. 

The Court: Why aren’t these copyrighted? 

Mr. Speiser: We could tell you that, if the 

Court pleases. 
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Me. Caek: The law does not permit a copy¬ 
right. 

Mr. Speisee : That is a corect statement, if the 
Court pleases, and I want to ask Mr. Waring, and 
he can answer. 

The Court: Is there any provision in the 
copyright law for copyrighting a record? 

Me. Caer : No. 

By Me. Speisee: 

Q. I want to ask you, is that your application to 
have the record copyrighted in the Library of Con¬ 
gress ? 

A. Yes. 

Q. What happened as a result of your applica¬ 
tion? 

A. Nothing was done about it. 

Q. It was refused, wasn’t it? 

A. Yes. 

Mr. Speisee : They refused to recognize a rec¬ 
ord as a writing within the meaning of the Copy¬ 
right Act, and therefore no record has as yet been 
able to pass the guard, for copyright purposes. 

The Court : I suppose they consider the record 
itself as a patented article, but the production of 
music not. 

Me. Speisee: I don’t know that the record it¬ 
self is considered patented. I suppose the process 
by which it is evolved is. But there is no such 
thing in the United States as a patented record or 
copyrighted record. I think that does not hold true 
in the foreign countries. 

I offer in evidence the application for copy¬ 
right and the reply from the Library of Congress. 
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(Victor Record offered in evidence, marked 

P.l.) 

(Application for Copyright, marked P. No. 

2 .) 

(Reply from Library of Congress, marked P. 

No. 3.) 


JOSEPH YOUNG, sworn. 

By Mr. Speiser: 

Q. Where do you reside? 

A. New York City. 

Q. What is your profession? 

A. Song writer. 

Mr. Carr: I ask for an offer of proof as to 
this witness’s testimony. 

Mr. Speiser: May I qualify him first? 

By Mr. Speiser: 

Q. Did I ask your profession? 

A. Song writer. 

Q. Do you occupy any particular office or post in 
any organization? 

A. I do. 

Q. What? 

A. Secretary of the American Society of Compos¬ 
ers, Authors and Publishers. 

Q. That is popularly known as ASCAP? 

A. Yes. 

Q. You are secretary of that organization? 

A. I am. 

Q. Would you mind telling his Honor what, if 
any, songs you have written that are nationally known 
as hits—that are familiar songs? 

A. Mammy, Baby’s Prayer at Twilight, How’re 
Uonna Keep ’Em Down on the Farm, Lullaby of the 
Leaves, Dinah, Yakahoola-Hickey-Doola. 
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Mb. Cake : May we ask for an offer of proof. 

Mr. Speisee: I desire to prove by Mr. Young 
that he is a song writer of long standing; he is 
acquainted with Mr. Waring and with Mr. War¬ 
ing’s Orchestra, known as Waring’s Pennsyl¬ 
vanians; that he would testify to their unique 
character, to the unique personality and renditions 
of both Mr. Waring as an individual conductor, 
and to the individual and unique renditions of 
music by Waring’s Pennsylvanians. 

I propose further to prove by this witness 
statistical facts as to the number of broadcasting 
stations in the United States, and those who in¬ 
dulge in the playing of records exclusively, for 
commercial purposes, and the various modes used 
by them, to wit, in a manner of speaking, to in¬ 
duce the listening public to believe that when they 
are introducing various individuals on the radio 
hour they are not actually playing records. 

That is my offer of proof. 

Mr. Care: I object to that last. 

Mr. Speiser: Then suppose we wait until we 
get to that part of it. 

The Court : I will overrule the objection gen¬ 
erally. If there is any objectionable question 
asked you may object at that time. 

Mr. Speiser : The witnesses now called will be 
along the line of the unique personality of Mr. 
Waring. 

By Mr. Speiser: 

Q. Are you acquainted with Mr. Waring? 

A. I am, sir. 

Q. In a professional capacity? 

A. In a professional capacity. 
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Q. Are you acquainted with Waring’s Pennsyl¬ 
vanians ? 

A. I certainly am. 

Q. How long have you known of them or heard 

of them? 

A. Well, I have known them for a good many 
years—probably 15 or 20 years. 

Q. Can you tell his Honor the character of Mr. 
Waring as a conductor, and the character of his or¬ 
ganization as an orchestra? 

A. Well, I have always known it to be tops, in the 
profession. 

Q. Would you mind telling us what you mean by 

that? 

A. What I mean by that? Well, they are abso¬ 
lutely by themselves. As long as I remember Waring’s 
organization it always stood out as headliners, on 
the vaudeville circuits, and when radio came along, 
and I know of no organization that can demand the 
money- 

Q. Can do what? 

A. Can demand the money for an engagement that 
the Waring organization can. 

Q. Why is that? 

A. It is a unique organization. It is an organiza¬ 
tion composed of fine voices, fine arrangements, and 
I know of no other organization that supplies to me 
as omcli as they do as a combination and of course 
the leader of that organization must be unique on ac- 
°ount of the little things he does with his organization 
an d his arrangements. 

Q- Would you illustrate that? What are those 
■ttttle things that he does that makes him unique? 

A. Well, I don’t know—I can only take it from 
something- that I would do—I would write a song, and 
Would hope that I might get Waring to introduce 
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the song for me because I know when he introduces a 
song it will be done in the correct way. His inter¬ 
pretation would naturally add to the value of that 
song on account of it being heard in the correct way, 
and—well, all I can say is that with the interpretation 
which you get from the Waring organization, it is al¬ 
most a sure success. 

Q. How can you distinguish it from that of other 
bands ? 

A. My dear man, you can very easily tell that by 
tuning in other bands and hearing Waring’s band. 

Q. You mean you can distinguish it? 

A. Absolutely. There is no doubt about it. That 
is, you can distinguish bands with an individual, dis¬ 
tinct style—a distinct style like Lombardo, for in¬ 
stance. They have a distinct style. Waring has a dis¬ 
tinct style. Other organizations on the air have dis¬ 
tinct styles, but the majority of them are imitations of 
those who are the outstanding organizations. 

Q. Mr. Young, in your official capacity as secretary 
of the ASCAP, have you had reason to become familiar 
with the radio broadcasting stations in the United 
States, as to the character of entertainment they gen¬ 
erally carry? 

(Objected to.) 

(Obj ection overruled.) 

(Exception allowed.) 

Q. Without going into the number of stations, 
what is the general character of entertainment fur¬ 
nished by most of the stations in the United States? 
Of what nature is it, if you know? 

A. Well, I would not want to go into that. What 
do you mean by “the character”, the music? 

Q. Whether it is live talent or whether it is re¬ 
cording ? 
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A. In certain parts of the country it is a great 
deal of records. 

Q. What methods are used in announcing those 
records, if you know from personal experience? 

(Objected to.) 

(Objection overruled.) 

(Exception allowed.) 

(Eecord read as follows: “Q. What methods 

are used in announcing records, if you know from 

personal experience?”) 

By Mb. Cabb: 

Q. Do you have knowledge of the announcements, 
and how they are made ? 

A. I have knowledge of the announcements that 
they make? 

Q. Yes. 

A. They vary. There are a lot of different an¬ 
nouncements. 

By Mb. Speiseb: 

Q. Tell us your personal experience? 

A. I have heard some announcements where they 
invite you to a party, and you almost believe you are 
nt this party, because they say, “Oh, look who just 
walked in—Guy Lombardo just walked in. Hello, Guy. 
That is a nice suit you are wearing, Guy. What are 
you going to do, Guy? Let me hear that next num¬ 
ber, Guy.” 

They get through with the number—they put a 
r ecord on and they get through with the number. 

I have heard time and again- 

(Motion to strike out.) 

Mb. Speiseb: Would you mind just waiting? 

A. I have heard time and time again recording 
programmes that I have mistaken for the real organ- 
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ization, and the hour was the only reason why I could 
recognize that it was not individuals, but a recording. 

For instance, on Sunday around four o’clock, I 
heard the Lombardo organization. That is very un¬ 
usual to hear Lombardo at four o’clock on Sunday. 
I did not know it was a recording until the finish of 
the programme, when they announced, at the finish, 
that it was an electrical recording. 

Me. Caer: I move to strike that out. 


The Court: Why? 

Mr. Carr: It hasn’t the slightest thing to do 
with this case. 


The Court: I think it has. 


(Motion overruled.) 

(Exception allowed.) 

By Mr. Speiser: 

Q. What effect, if any, would that have upon the 
interpretative artist’s opportunity of getting contracts 
for radio broadcast, or just general contracts? 

A. You mean the continuing pounding of that par¬ 
ticular organization’s music? 

Q. Yes. 

A. It would wear his welcome out. It would be 
bound to do that. 

Q. Would the use of records on broadcasting sta¬ 
tions in the manner you have just described interfere 
with Mr. Waring or any other interpretative artist— 
Mr. Waring, the present plaintiff, or any other inter¬ 
pretative artist who has exclusive contract for broad¬ 
casting—would it interfere with them? 

(Objected to.) 

(Objection overruled.) 

(Exception allowed.) 

A. I imagine it would. 
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Cross-Examination. 

By Mr. Carr: 

Q. What kind of records were they that you have 
been talking about ? 

A. What kind of records were they? 

Q. Yes. 

A. What do you mean? 

Q. How are they made and what was the manner 
in which they were put together and put on the air? 

A. Well now, they were records—they were elec¬ 
trical records—electrical transcription, or whatever 
you call them. They were ordinary recording—that 
is all. 

By Mr. Schnader: 

Q. You said that Mr. Waring’s interpretations of 
publications, that his orchestra plays, are unique? 

A. They are. 

Q. But that many other orchestras try to imitate 
Waring and people like Waring. Is that correct? 

A. I did not say that they imitated Waring. I 
said that they imitate the different top bands. 

Q. What is that? 

A. They imitate the different styles of the top 
bands. It is very difficult explaining a thing like that 

to a layman. 

Q. But there are plenty of imitations? 

A. Plenty of imitations. 

Q. Yes. 

A. Yes; there are quite a few of them. 

Q- So that these things that Mr. Waring does, are 
nose which other orchestra leaders can also do after 
bey have heard him do it? 

A. Oh, no. Not like Waring does it. 

Q- Not like Waring does it? 

I A. No; you know the difference. It is an imita- 
. ° n °f Waring, but it does not sound exactly like War- 
That is impossible. 


32a 


Joseph Young, Cross 


Q. What are the features of Waring perform¬ 
ances which you say are unique? 

A. The features? 

Q. Yes. 

A. Well, the selecting of members of his organiza¬ 
tion, and little things that add touches, and little tricks 
that they do, and selection of the songs. He probably 
hears—well, I have no idea of how many—probably 
one hundred songs a week. He selects the songs, for 
the programme, from the songs he receives, and puts 
the programme together, selects the people for the pro¬ 
gramme, and—well, I just don’t know what you want 
me to say regarding his unique talents—he is a musi¬ 
cian, he is a conductor, he sings songs, he talks to the 
audience, he has a personality that the stage requires, 
and that the radio requires. I don’t know what in the 
world—all I can say is that the man has an absolutely 
individual personality. He has so many things in his 
favor— I cannot just describe them all. 

Q. One of the elements about which you are talk¬ 
ing, as you said a moment ago, is made up of the things 
which the various members of his orchestra do. Is that 
correct ? 

A. His performance? 

Q. Yes. 

A. One of the things ? 

Q. Yes. I 

A. Well, they do things that he tells them to d 0< 
They are properly copying him. 

Q. He does not play all the instruments in his 
orchestra? 

A. I don’t know. I think that he understands all 
the instruments in the orchestra. 

Q. You know what I mean. 

A. Play them? 

Q. Yes. 






Joseph Young, Cross 


33a 


A. I don’t know that. I cannot answer that ques¬ 
tion. 

Q. He has twenty-six or twenty-seven members of 
his orchestra, all of whom play instruments. 

By The Court : 

Q. They are not all different instruments, are 

they? 

A. The twenty-seven? 

Q. They are not all different instruments? 

A. I cannot really answer that question. I don’t 
know how many instruments Mr. Waring plays, but I 
think that he understands each and every instrument. 
I don’t know if he can play them. 

By Mr. Schnader : 

Q. All the things you are talking about are the 
things which he gets the various members of his or¬ 
chestra to do. Isn’t that correct? 

A. That is right. 

Q. And that includes clowning and singing and 

playing? 

A. It includes everything—and it includes good 
taste, and knowing that each performer is doing a good 

show. 

Q. Of course there are many other fine orchestras ? 

A. There are. 

Q- In the country? 

A. There are. 

Q. Whiteman’s orchestra, for instance? 

A. Whiteman’s. 

Q. What is the difference between Waring’s inter¬ 
pretation of a piece and Paul Whiteman’s? 

A. The difference? 

Q- Yes. 

A. It would be — a very, very hard thing to explain 
P* e difference. There is a great difference, and the 
°®ly way you could probably recognize it would be to 
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hear both orchestras. There is a distinct difference. 
Whiteman has one way of playing a certain air; War¬ 
ing has another way; Lombardo has a distinct style. 
They all have distinct styles—the men who are recog¬ 
nized as the top of their profession. 

Q. There is no question about that. I do not dis¬ 
pute at all that these men are doing fine work. But as 
I understand you, what you mean is that the same dif¬ 
ference between a Waring interpretation and a White- 
man interpretation, of the same piece of music—that 
there would be between the interpretation of a play by 
two different outstanding actors or actresses. Is 
that it? 

A. No doubt about it. 

Q. That is exactly what you mean ? 

A. Yes. 

By The Court: 

Q. By “interpretation” do you mean that one or¬ 
chestra leader will emphasize one part of the song or 
piece of music and the other will not? 

A. My meaning of interpretation- 

Q. In other words, that brings out what he con¬ 
siders the highlight? 

A. It brings out the highlights that the creator at 
times does not bring out. The interpreter sometimes 
does things that the creator does not do. 


JOHN B. KELLY, sworn. 

Mr. Speiser: I desire to prove by Mr. Kelly* 
as a layman, the impression that he gets from 
hearing Fred Waring and Fred Waring’s orches¬ 
tra, and what he thinks of him, as a layman, 
unique and recognizable and distinguishable from 
all other bands. 

















John B. Kelly, Direct 


35a 


By Mr. Speiser : 

Q. You have already given your name? 

A. Yes. I have given my name. My address is 
Coulter and Henry Streets. 

Q. What is your business? 

A. Contractor boss, I guess, isn’t it? 

Q. Are you acquainted with Fred Waring and 
Fred Waring’s orchestra, known as Waring’s Penn¬ 
sylvanians ? 

A. Yes; very well. 

Q. In a professional capacity? 

A. Professional? 

Q. Have you heard them? 

A. I have heard them; yes; many times. 

Q. Can you tell his Honor what, if any, impression 
the hearing of that music has made upon you ? 

A. My impression of the Waring orchestra is that 
it is sort of a young people’s orchestra, sort of a col¬ 
lege orchestra and there is something new and differ¬ 
ent about it. I have seen them broadcast for the Ford 
l'aclio program. I have seen them on the stage. And 
d is always good entertainment. I believe that they 
started out putting a new interpretation on orchestra- 
Iton, giving the entertainment with the music, and it 
18 distinct, and young people like it. 

Q. Have you had the opportunity to listen to, and 
see and hear other orchestras ? 

A. Oh, yes. 

Q. Conducted by other persons? 

A. Oh, yes. 

Q- Have you had the opportunity to distinguish 
etween Mr. Waring’s organization and that of the 
°thers that you have heard ? 

A. I have had. W 7 aring is more peppy, more 
8 P r ightly, for the young people. 

Q- Is it different ? 
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A. Oh, yes. 

Q. Were you able to recognize that difference? 
A. Oh, yes. You would know it right away. 

(No cross-examination.) 


HARRY A. MACKEY, sworn. 

By Mb. Speiseb : 

Q. You are a member of this Bar? 

A. Yes. 

Q. Are you acquainted with Fred Waring and 
Fred Waring’s band? 

A. I have been acquainted with Fred Waring from 
his college days down to the present time. 

Q. Would you mind, for the minute, just limiting 
yourself to your knowledge of h im professionally? 
Have you heard his band and seen him and heard him 
conduct ? 

A. Many times, on both sides of the Atlantic 
Ocean. 

Q. Have you also had an opportunity of hearing 
other bands playing music? 

A. Yes. 

Q. Are you able to distinguish between Fred War¬ 
ing ’s and that of others ? 

A. Clearly. 

Q. Would you mind making that a little more spe¬ 
cific as a layman—I am not asking you for any tech¬ 
nical knowledge. 

A. Well, you need not limit me to that. 

Fred Waring’s orchestra, as well as Fred Waring 
himself, are, in my judgment, artistically unique, 
among all the performers, either upon the stage, or 
concert, or over the radio. It is all Fred Waring. 

I heard the question propounded to the previous 
witness. The combination of his twenty-seven instru- 
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merits, or whatever he has, his performers, they are 
all passing through, I might say, through Fred War¬ 
ing. It is all Fred Waring with the public, it is all 
Fred Waring in the preparation, it is all Fred Waring 
in the performance. 

It is the same as it is with Stokowski and the Phil¬ 
adelphia Orchestra. The Philadelphia Orchestra with 
anybody else leading it but Stokowski is a different or¬ 
ganization. 

I do not think there is any one man, of all the 
leaders I know, who could take over Fred Waring’s 
performers and produce the same results. 

(No cross-examination.) 


FRITZ REINER, sworn. 

By Mr. Speiser : 

Q. Where do you reside ? 

A. New York. 

Q. What is your profession? 

A. Orchestra leader. 

Q. You are associated with what institutions? 

A. I am associated with the Philadelphia Orches¬ 
tra, the Curtis Institute of Music, the Detroit Sym¬ 
phony Orchestra, and other symphonic organizations. 

_ Q- Have you had the opportunity of hearing and 
seeing Mr. Fred Waring and his organization, known 
as the Waring’s Pennsylvanians? 

A. Yes; I had many opportunities to hear him. I 
never saw him. 

Q- Have you had similar opportunities to hear 
°ther organizations of a similar nature? 

A. I have; yes. 

Q. Tell his Honor, as confined to yourself, why 
arin g and his organization are unique. 
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A. I think the Waring organization is quite an 
outstanding organization, due to the unusually unique 
personality of Mr. Fred Waring. He has put his stamp 
on the organization, just as any other outstanding or¬ 
chestra leader would put his own stamp on his organ¬ 
ization. Such as, as has just been mentioned, Mr. 
Stokowski, Mr. Toscanini, or Mr. Puccini, would cer¬ 
tainly put his personality on the group of men he might 
be leading. 

Q. In addition to that are there any qualities that 
you could describe to the Court showing Mr. Waring ’s 
unique quality in rendition! 

A. Yes; I think I could, because I listened very 
carefully to his interpretation. He is, first of all, a 
very expert, versatile, astute program maker and a 
good musician of excellent taste. That was my per¬ 
sonal impression of his activities. But I would not like 
to neglect, on this occasion, the excellent quality of the 
men he is working with. They are experts, on their 
instruments—more than experts— I would say virtu¬ 
oso. They play, each of them, several instruments. 
They sing. They are so versatile as to make their part 
in the playing of this organization quite unique, and 
quite unusual. It is not expected from a musician, gen¬ 
erally, that he should play and sing at the same time 
and be efficient at both. Furthermore, they are an ex¬ 
tremely flexible organization — a very flexible organ¬ 
ization. They have very interesting, quite personal, 
color in their playing. They have good taste. They 
play soft and loud passages which you do not hear 
from the average popular orchestras. That is what 
makes me think that he is quite outstanding in his field. 

Q. Have you the capacity, having heard the or¬ 
chestra, to say to the Court that Mr. Waring, both as 
an individual conductor, and his organization, are 
easily distinguishable, both by the technical musician 
and the average lay person, from other orchestras ? 
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A. I think I can say so. I could say the same thing 
—you might ask the same question in my particular 
field—could I distinguish, for instance, the perform¬ 
ance of Mr. So and So and Mr. So and So. I don’t just 
want to mention names. I say, yes. If I would not 
see, but just hear it, I could. I venture to say I could 
do the same thing with Mr. Waring’s orchestra, be¬ 
cause he has a tendency, a certain tendency which other 
orchestras do not have in the way of arrangement and 
particular orchestrations. 

In case you are interested, I would like to mention 
just a little detail. I was listening in the other night, 
and it struck me quite, that I could not discover 
a certain sound effect. I usually have a very keen ear 
for sound effect, and I can usually say what it is. It is 
this particular sound effect which characterizes the 
Waring arrangements. He uses three women’s voices 
to sustain the harmony, to give certain overtones of 
the harmony which give, as you know, the overtone 
key, the higher key music. That gave his arrangement 
a particularly beautiful sound. These three women’s 
voices—as I discovered they were women’s voices—I 
thought at first that they were played on another in¬ 
strument—on the vibrophone, but Mr. Waring, because 
I was very much interested, explained to me how he 
does it. I do not hear in any other orchestras of the 
Popular field this sort of orchestral effects. 

(No cross-examination.) 


ABE LYMAN, sworn. 

Mr. Carr: We would be willing to admit that 
this witness would testify substantially the same as 
the preceding witness. 

Mr. Speiser: May I qualify him, to establish 
who this witness is? 

The Court : Yes; you better do that. 
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By Me. Speisee: 

Q. Yon have given your name and address? 

A. Abe Lyman, Warwick Hotel, New York. 

Q. Mr. Lyman, what is your profession? 

A. Orchestra leader. 

Q. And you are now conducting your own orches¬ 
tra, as I understand it ? 

A. Yes. 

Q. Where? 

A. The Hollywood Restaurant in New York, and 
on radio. 

Q. How long have you been an orchestra leader? 

A. 24 years. 

Q. And in addition to conducting the orchestra 
have you had other activities, such as radio, theatrical, 
and the making of records? 

A. Yes. 

Q. Are you making records now? 

A. No. 

Q. Why not? 

(Objected to.) 

Me. Speisee: The same influences which 

brought about this action are at the basis of Mr. 

Lyman’s refusal to make records, because it in¬ 
terferes with his ability to contract with theatres, 

hotels, concert halls or broadcasting. 

By Me. Speisee : 

Q. Why not? 

A. I have not made records in the past two or 
three years because they have been playing them on 
radio programmes and using them as commercials, and 
I think it is — it was hurting me for a time. 

Q. When you say ‘ ‘ hurting ’ ’, you mean what ? 

A. Hurting me to the extent, where, on a commer¬ 
cial basis — commercial radio—where they were hesitat- 
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ing hiring me because they heard me too much in cer¬ 
tain towns. 

Q. On records? 

A. On records. 

Mr. Speiser: As I understand it, counsel for 
defense are willing to admit of record that Mr. 
Lyman would testify to the unique personality of 
Mr. Waring as a conductor, his unique rendition 
of his music, and that the same qualities are pos¬ 
sessed by the band known as Waring’s Pennsyl¬ 
vanians. And the further fact that this unique 
personality and rendition are distinguishable by 
musicians and the public generally. 

The Court: I think that they suggested that 
he would testify along the same lines as the pre¬ 
vious witnesses. 

Mr. Speiser: That is the offer of proof. 

The Court: It included all those subjects and 
others. 

Mr. Speiser: Yes. 

Mr. Schnader: What we meant to do was to 
save this long list of witnesses. 

The Court : For the sake of the record I think 
their identity ought to be disclosed, and their tes¬ 
timony saved. 


CHARLES H. EYLES, sworn. 

By Mr. Speiser: 

Q. What is pour address? 

A. 1616 Walnut Street, Philadelphia. 

Q. You are connected with what organization? 

A. The Richard A. Foley Advertising Agency In¬ 

corporated. 
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By The Court: 

Q. And President of the Poor Richard Club! 

A. Thank you. 

By Mr. Speiser: 

Q. You are also President, as I understand it, of 
the Poor Richard Club? 

A. Yes. 

Q. What is the Poor Richard Club? 

A. It is best described in its charter as an organ¬ 
ization of men who make, buy and sell advertising. 

Q. In your professional capacity are you ac¬ 
quainted with Mr. Fred Waring and his organization, 
known as Waring’s Pennsylvanians? 

A. Yes. 

Q. Are you acquainted with the renditions he 
gives in the radio field ? 

A. Yes; we buy radio time, and we prepare radio 
talent. We have never had enough money to be able 
to afford Mr. Waring, but I am quite familiar with his 
prestige and his type of orchestra and his personality. 

Q. W ould you consider it a unique orchestra and 
a unique personality? 

A. Most decidedly so. 

Q. And distinguished from others of like quality? 

A. It is distinguishable by advertisers such as 
those who buy, and by agencies, and certainly, in my 
opinion, as a layman, by the radio public. 

Q. Can you, from your experience, tell us why you 
give us that answer? 

A. Well, it is a case of a personality who has some 
God given gifts on music, and who is able to get out of 
musicians something more than fiddling and drum 
playing. I think Fred W aring has the ability, and has 
the arrangements, and goes to the expense of develop¬ 
ing what I think is termed a radio personality. And he 
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has the personality which appeals to the ear rather 

than the eye. 

Q. Are you able to tell us from a professional 
viewpoint whether the playing of records, Mr. War¬ 
ing’s records, from broadcasting stations, would inter¬ 
fere with his opportunity for contractual relations with 
broadcasting generally? 

(Objected to.) 

(Objection overruled.) 

(Exception allowed.) 

A. Yes; in my opinion as an advertising man, in 
two ways: first, because if you hear too much of him 
he has not the value to people like Ford, who pay a 
large price to have an exclusive programme; and sec¬ 
ondly, as they have to say it is an electrical transcrip¬ 
tion, that is known as a record and it is tuned oft', in my 
own home at least, and I would say that if I heard Fred 
Waring on an electrical transcription I would say he 
was slipping. That is my opinion as a buyer of radio 
talent and time. 

(No cross-examination.) 


ARTHUR B. WATERS, sworn. 

B y Mr. Speiser: 

Q. What is your address ? 

A. 261 South 4th Street, Philadelphia. 

Q. What is your profession? 

A. I suppose you would call it dramatic critic. 

Q- With what newspaper? 

■t A. I was on the Public Ledger 15 years. I am now 
just on Variety, a theatrical paper. 

Q. In your professional capacity have you had an 
opportunity to hear and to see Mr. Fred Waring and 
ms organization, known as Waring’s Pennsylvanians? 
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A. For the last ten or twelve years. 

Q. Have you also had an opportunity to hear and 
see other organizations in that field? 

A. I have. 

Q. Will you tell his Honor whether Mr. Waring 
has an outstanding, unique personality in the rendition 
of his music, and whether that is true also of his or¬ 
ganization ? 

A. It certainly is. I have seen him on the profes¬ 
sional stage, in a show, in vaudeville, I have heard him 
on the radio, I have seen him in pictures and I think 
he has a very distinct and unique organization. 

Q. And you are able to distinguish him from 
others ? 

A. I would, absolutely. 

Q. Would that be equally true of the general pub¬ 
lic, as well as to the profession? 

(Objected to.) 

(Objection overruled.) 

A. I certainly think so. After the last few years 
on the radio I found that they could. 

Cross-Examination. 

By Mr. Schnader : 

Q. Why do you say Mr. Waring’s orchestra is 
unique ? 

A. I should think, especially after listening on the 
radio, that one of the characteristics of Waring’s or¬ 
chestra is its emphasis on comedy and novelty. I know 
that after I was supposed to listen to two or three 
radio orchestras in an evening, I could—or say even 
five or six—I could pick out Mr. Waring’s orchestra. 
He has a very distinct ability to get comedy out of the 
various instruments he uses. He also gets a great deal 
of comedy out of his actual performers. Everyone who 
listens on the radio knows the man with the deep voice, 
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and from him they could spot that as a number of the 
Waring organization. I am not enough of a musician 
myself to explain just what his ability is, to bring com¬ 
edy out of music, but I am absolutely certain I could 
distinguish it at any time. 

Q. So that is what appeals to you as the individual 
characteristic of those performers who constitute Mr. 
Waring’s orchestra? 

A. Without commenting on other orchestras, Mr. 
Waring’s is my favorite. 

Q. What appeals to you are the individual char¬ 
acteristics of the persons who compose Mr. Waring’s? 
A. That is right. 

By The Court: 

Q. Would you say he has the capacity to inject 
his own personality and individuality into the inter¬ 
pretation of the music? 

A. Very definitely, yes. 


FRANK W. BUHLER, sworn. 
By Mr. Speiser: 


Q. Have you given your address, Mr. Buhler? 

A. 326 South 19th Street, Philadelphia. 

Q- What is your business? 

A. Managing director of the Fox Theatre, Phila¬ 
delphia. 


Q. How long have you been manager of a theatre? 
A. Since 1906. 

Q- In that course of time I dare say you have en- 
S a ged and played many orchestras and bands in the 
ari0us theatres you have managed? 

A. It is safe to say I have played all the best. 

Q- Included in that is this plaintiff one of them? 
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A. Yes. 

Q. And his organization? 

A. Yes. 

Q. Therefore I take it you are acquainted with 
their work? 

A. Very well. 

Q. Would you consider him, as a professional man¬ 
ager of theatres, a unique personality, unique in the 
rendition of his music, and is that equally true of his 
organization ? 

A. I would say it is one of the most unique, from 
the very beginning. 

Q. Is that organization, and Mr. Waring as an 
individual, distinguishable from other conductors in 
other organizations rendering similar music? 

A. I would say so, yes. 

Cross-Examination. 

By Mr. Schnader: 

Q. Why do you say it is unique? 

A. Because he has certain talents for picking cer¬ 
tain musicians and keeping them with him. He has 
had certain musicians ever since I have known him, 
since the first time I engaged him, about 1923. Then 
he has the good taste to pick arrangements, different, 
and the interpretation of those arrangements—I be¬ 
lieve that is his success, and the success of the Fred 
Waring orchestra—his interpretations of certain ar¬ 
rangements. 

Q. And of course in that interpretation it does 
differ from other orchestras in the same way as two 
different actors or actresses differ in interpreting the 
same play. Is that it? 

A. I would say so; yes. 
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ABRAHAM SABLOSKY, sworn. 

By Mr. Speiser: 

Q. What is your address! 

A. Cliveden Avenue and Park Drive. 

Q. What is your business? 

A. Theatrical owner and operator. 

Q. How long have you been doing that? 

A. Three years—some years. 

Q. In your capacity as such have you engaged Mr. 
Waring and Waring’s Pennsylvanians? 

A. Yes; we played Mr. Waring in 1923, for the 
first time—1922 or 1923, at the Stanley Theatre, in 
Philadelphia. 

Q. Have you engaged him since that time? 

A. We have engaged him about four or five times 
since. Of course, he got too high for us to engage him 

any more. 

Q. I suppose you have engaged other orchestras 

and bands? 

A. We play a good many, yes. 

Q. Are you able to tell us as a professional pro¬ 
ducer whether Mr. Waring has a unique character in 
his playing of music? 

A. I would consider it so, yes. 

Q. Is his work distinguished and unique as against 
other like orchestras and conductors? 

A. I would say yes; because when we started with 
hi® he elevated himself in all these years. 

Q- So he is today what? 

A. I would imagine he is one of the big feature 

orchestras. 

Cross-Examination . 

Mr. Schnader: 

Q. Why do you say he is unique? 

A. Because the man has built himself up for the 
ast twelve years. He had a certain talent to do this 
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that others did not have. Of course there are some 
other good orchestras—fine orchestras. He has a cer¬ 
tain unique something and a personality of his own. 
I don’t know what it is. 

Q. That, of course, is expressed through the mem¬ 
bers of his orchestra? 

A. But you have got to know how to pick those 
things—you have got to know how to arrange music. 
He has got that. I don’t know what it is, but he has it. 

Q. You agree with the other witnesses. It is the 
selection of the possibly good musicians and the things 
Mr. Waring teaches them to do? 

A. I presume so. 

By Mr. Speiser: 

Q. And the little talent that he might have him¬ 
self? 

A. Yes. He has got it. 

Q. Could any other leader draw out of these musi¬ 
cians the same interpretation? 

A. If he had the talent this man has, he might. 

By Mr. Schnader: 

Q. The character of the players and the charac¬ 
ter of Waring is responsible for the unique character 
of this orchestra? 

A. Yes. 

Q. What you mean is that Mr. Waring’s inter¬ 
pretation and the interpretation of others in 
field- 

A. That is right. 

Q. Differs in the same way that actors and ac¬ 
tresses differ in interpreting a play? 

A. I say he has a certain talent of picking men, 
arranging music, and putting them on the stage. ^ 
don’t know about radio, but it is the stage. 
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Q. It is the combination of Mr. Waring and his 
men that gives the effect that you are talking about? 
A. That is right. 

MAX GORDON, sworn. 

By Mr. Speiser: 

Q. What is your address? 

A. Dorset Hotel, New York. 

Q. What is your profession? 

A. Theatrical producer. 

Q. Kindly tell his Honor what plays you have 
produced recently? 

A. At the present time, in New York, I produced 
Pride and Prejudice, Jubilee, with Sam H. Harris, and 
I am interested in First Lady, at the Music Box. 

Q. Are there any other musical plays you are in¬ 
terested in? 

A. On the road I have The Great Waltz—that is 
the only musical play I have. 

Q- I think we are acquainted with most of those 
Productions. You have given us the privilege of those 
Performances in Philadelphia—you opened it here, 
didn’t you? 

A. We played The Great Waltz here a couple 

weeks ago. 

Q. Are you acquainted with Mr. Waring? 

A. Yes. 

Q- Also his organization? 

| A. For years, yes. 

. Q- Would you consider Mr. Waring an outstand¬ 
ing and unique interpreter of music as a conductor in 

his field? 

6 A. Yes; by all means. 

Q- Have you had an opportunity of hearing other 
0r chestras and other orchestra leaders? 
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A. I have, for years. 

Q. Will you please distinguish Mr. Waring’s work 
as a conductor from those of others that you have 
heard? 

A. I would, immediately, on account of Mr. War¬ 
ing ’s personality and the personality of the people in 
the band. 

Q. Would you mind telling his Honor why you 
consider Mr. Waring a unique personality in his chosen 
field of music? 

A. I saw his performance Saturday night at the 
Lamb’s Gambol, and my reason for distinguishing him 
from others would be that he has great taste. He has 
a very fortunate personality, in the sense that his per¬ 
sonality is a very pleasant one. It is the kind of per¬ 
sonality that I think appeals to clean-minded people. 
His arrangements are unique. His choice of selec¬ 
tions— 

Q. You are now speaking from the musical side? 

A. I say I am speaking now from a musical stand¬ 
point. His choice of selections seems to me wholly 
apart from everything that you hear over the radio, 
and that is so when you go to picture houses. 

Q. Have you had an opportunity to discuss Mr. 
Waring’s unique individuality as a conductor with 
other of your colleagues in the theatrical profession? 

A. Yes; I have seen him for years. I remember 
seeing him in 1926. 

(Objected to.) 

(Objection overruled.) 

(Exception allowed.) 

Q. What is his general reputation as a umfi ue 
personality, as a conductor, among those in your p r0 " 
fession? 
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A. He has an outstanding personality, Fred War¬ 
ing, in every way, I think. 

(No cross-examination.) 


IRVING CAESAR, sworn. 

By Me. Speiser: 

Q. What is your address? 

A. Park Central Hotel, New York City. 

The Court: Don’t you think after you iden¬ 
tify these gentlemen, if you want to call all of 
them, that it will suffice to ask them if they have 
the same opinion as the previous witnesses on 
these various subjects? 

Mr. Speiser: I will accept the Court’s sugges¬ 
tion in that, if it please the Court, except in such 
instances as matters arise that have not been 
treated as to Mr. Waring’s personality. 

By Mr. Speiser: 

Q. What is your profession? 

A. Song writer. 

Q. Have you any official connection with any or¬ 
ganization? 

A. Yes; I am a member of the American Society 
°f Composers, Authors and Publishers, and of the 
Song Writers’ Protective Association,. 

Q. Are you an officer in either one of those? 

A. I am a member of the Board of Directors of 
the American Society of Composers, Authors and Pub¬ 
lishers, and I am on the Council of the Song Writers’ 
Protective Association. 

Q. Roughly, how many songs have you written? 
A. Well, I have been writing for twenty years. I 
w ould say well above a thousand. 

Q. Any musical shows? 





52a 


Irving Caesar, Direct 


A. No, No, Nanette—Yes, Yes, Yvette. 

Q. I suppose many of your musical hits from 
those shows have been recorded, haven’t they? 

A. Yes, they have. 

Q. Just out of idle curiosity what is your classi¬ 
fication in ASCAP? 

A. AA. 

Q. That is the highest rating in the song compos¬ 
ing—as a song composer? 

A. Yes. 

Q. You are acquainted with the performances of 
the better known bands of today? 

A. Obviously; yes. I have to be. 

Q. Does that include Mr. Waring’s organization 
that is known as Waring’s Pennsylvanians? 

A. Yes. 

Q. What is your opinion of Mr. Waring as an in¬ 
terpretative artist and as a conductor? 

A. Well, I think he occupies a niche in the very 
front ranks. 

Q. Would you consider him unique? 

A. Most unique. 

Q. Will you tell the Court why? 

A. Well, in the first place Mr. Waring has that 
intangible quality known as musical imagination. It 
is something that cannot be graphed—unfortunately it 
cannot be graphed. It cannot be set down on paper. 
It is a capacity to appeal to audiences, perhaps, above 
the capacity of his contemporaries. It manifested 
itself in two ways: first, in the skill applied to the 
technical interpretation of a piece of music, and sec¬ 
ondly, in the production of that music. In other words, 
if I may be just a little informal, and if you will P ar " 
don the personal note, for instance, I had a song called 
“Oh! Susanna, Dust Off the Old Piano.” Now, that, 
if it were played over just as written, would last pos¬ 
sibly for one minute and forty-five seconds. 
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my glee, one night I tuned in on the radio and heard, 
“Oh! Susanna, Dust Off the Old Piano” played for 
eight or nine minutes. I haven’t the exact minutes— 
eight or nine minutes—but it seemed to be—it made 
that impression on those listening. Now that in itself 
is what I call applying musical imagination—produc¬ 
tion ability. 

Q. Who was playing it? 

A. Mr. Waring was playing it. Now I say to take 
something that runs ordinarily a minute and forty-five 
seconds, and to so produce it by adding quartettes to 
it, a sextette, and perhaps a little scene, a little farm 
house scene, where Susanna came in and the farmer’s 
family were around, and so forth—I don’t remember 
the details, but of course that is something that is indi¬ 
vidual to the man who produces the number. I cer¬ 
tainly did not write a play. I just wrote a little song. 

The Court: You were taking Mr. Carr right 

back to his boyhood days? 

The Witness: Yes. 

By Mr. Carr: 

Q- There wasn’t any snow storm in this? 

A. No. 


The Court : This wasn’t in Iowa. 

By Mr. Speiser : 

B Q- So that we are all informed, after you compose 
1 8on g what steps are taken generally to launch it? 

A. Of course a song is no good in my pocket. It 
©r S ]1 k ear( B And in order for it to be heard I gen- 

^ Lyman, who says no; I go to Whiteman, 
I a° no; ^ Waring, who says no. So then 

B^rrive again on the scene and finally I make a suc- 
. contact, and in this particular instance it is 
*0 th nil b°rtant to know that contacts themselves vary 
i®tickf lr ^ m B° r ^ ance > and that is a pretty good yard- 
| 0 go by. We know if one of the major orchestras 
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play a number, sucb as Waring, there are thousands 
of little bands throughout the country who immediately 
become interested in that, because, as young men take 
cues from older men, to have a Waring plug, or a War¬ 
ing rendition, offered on the air on in a theatre which 
has sufficient capacity, or on a phonographic record, 
is very, very important. 

By The Court : 

Q. What is a song plugger? 

A. A song plugger is what I would have if I could 
afford to have one. A song plugger is a minister with 
portfolio, who represents the publisher, and author, 
and says, won’t you please play this, now, an immortal 
work—and these immortal works are written every 
twenty-four hours. 

Q. As a song writer do you consider Waring per¬ 
sonally so unique as to be of value to you in the produc¬ 
tion of your songs? 

A. Yes; very valuable; frankly, very valuable. 

Q. Is it merely because of his reputation or his 
unique appeal, to put that song over so that the best 
is brought out? 

A. Of course it is unique, the original playing, but 
reputation and personality enter into that. But what 
is most important is that phrase records, or phrase 
renditions, have gotten to the point where one can 
listen and say, that is Waring on the air — and you can 
do the same thing with other artists. After a while 
the man’s orchestra becomes coincident with his voice 
—coincident with his personality—and in this particu¬ 
lar case- 

Q. Would you say that Mr. Waring, when he con¬ 
ducts his orchestra in one of your songs, is adding 
something to the song so far as the public is concerned? 

A. I would say that Waring was adding the War¬ 
ing individual touch to that song; in the same way that 
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Whiteman adds Whiteman individuality to a song and 
in the same way that Tibbett, doing “Old Man River” 
adds Tibbett ’s individual touch to the song, and in the 
same way that John Charles Thomas doing “Old Man 
River” adds John Charles Thomas’ individual touch 
to that song. 

Cross-Examination. 

By Mr. Schnader : 

Q. That is the same sense in which an actress adds 
her personality to the play she is performing? 

A. Yes—well, not exactly the same sense, because 
in a play there are so many contributing circum¬ 
stances, for instance, that help the artist. There is the 
question of setting. It is visual. In a play you can 
appeal to the eye as well as to the ear. Whereas, in 
radio broadcast, and that is what concerns our indus¬ 
try principally at the present time, to be frank about 
it, you have only an opportunity of appealing to the 
ear. 

I cannot subscribe to that. When I was in Phila¬ 
delphia it would be quite possible to get anyone, with 
an average run of luck—unless the moving picture bus¬ 
iness came along and tied them all up—it would be 
quite possible to get any one of twenty or thirty artists 
to play a part, because the dramatist has added con¬ 
tributing circumstances to help his lines along. There 
18 a scene there, or off stage noises—there are other 
characters—you know what I mean. And so the par¬ 
cel is not fair. In a broadcast you only appeal to the 
ear. Therefore if a man has so refined his arrange¬ 
ments, his interpretations, so that it becomes possible, 
Jnst by the ear alone, and without seeing it, to say that 
ls Mr. X’s interpretation, and that is Mr. Y’s inter¬ 
pretation, I think that is a step above what the average 
heatrical performer does with a line of a play. 
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Q. You can do that same thing in the case of a 
great singer, when singing over the air—you do not 
need to be told who he is; you can tell his or her voice? 

A. Yes; I think you can. In some cases, of course, 
I mean. For instance, you know’ when Jolson is sing¬ 
ing ‘ ‘ Mammy, ’ ’ and you know when I sing it. 

Q. I never heard you sing. 

A. Well, I sing pretty well. 

By The Court : 

Q. You don’t crave to prove that you sing? 

A. I am easily encouraged. 


LOUIS BERNSTEIN, sworn. 

By Mr. Speiser : 

Q. What is your address? 

A. The Esplanade Hotel, New York City. 

Q. What is your profession? 

A. I am a music publisher. 

Q. How long have you been in the publishing busi¬ 
ness? 

A. Thirty-five years. 

Q. Have you any idea how many songs you pub¬ 
lished in that time? 

A. Nine or ten thousand. 

Q. And can you name just a few of your outstand¬ 
ing hits, so as to identify yourself? 

A. “Trail of the Lonesome Pine,” “Beautiful 
Ohio,” “Yes, We Have No Bananas,” “The Prison¬ 
er’s Song,” “The Last Round-Up,” “The Old Spin¬ 
ning Wheel.” 

Q. Are you connected with any organizations in¬ 
volving your profession? 

A. I am President of the Music Publishers’ Pro¬ 
tective Association. 

Q. Are you also associated with the American So¬ 
ciety of Composers, Authors and Publishers ? 
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A. I am Vice-President of the American Society 
of Composers, Authors and Publishers. 

Q. What rating do you have there ? 

A. The highest rating. 

Q. Are you acquainted with the work of Mr. Fred 
Waring, and of his organization, known as Waring’s 
Pennsylvanians ? 

A. Very well. 

Q. Do you agree with the testimony already given, 
that you have heard here this morning, of the other 
witnesses, regarding Mr. Waring’s unique personality 
in his renditions and in his musical capacity as con¬ 
ductor ? 

A. Yes, fully. 

Q. And you also agree that his orchestra is a 
unique body of musicians? 

A. Very unique. 

Q. Would you mind telling the Court, after the 
publication of a song, what do you do, what steps do 
you take to launch that song? 

A. We usually try to get an outstanding band to 
iutroduce it to the public. 

Q. Would Mr. Waring and his organization be 
considered such a band? 

A. Yes; I have gone to Mr. Waring on various 
occasions to ask him to introduce, for the first time, to 
the world, a song that we considered of vital impor¬ 
tance. 

Q. As a result of that introduction would you find 
d stimulated the sale of such songs? Was it of com¬ 
mercial value to you and the composer? 

Me. Cake : That is leading- 

A. Very much so. 

% Mr. Speisek: 

Q- Is that due to the reputation of Mr. Waring, or 
ls it partly due to the reputation and the skillful and 







58a Joseph H. Moss, Direct 

unique manner in which he introduces that song for the 
first time? 

A. I would say it is due to both his reputation and 
the unusual and unique manner in which he renders a 
song. 

Q. May I ask how he got that reputation? 

A. He got that reputation through having a cer¬ 
tain amount of individuality and personality himself, 
and his ability to gather around him an aggregation of 
individual people and his ability to make arrangements 
that were unlike arrangements by any other individual 
in the world, and the introduction by his band of a glee 
club, that was probably the first band in the world to 
introduce that on the air. And generally his reputa¬ 
tion, character, prestige, and individual and unique 
method of interpreting musical compositions. 

(No cross-examination.) 


JOSEPH H. MOSS, sworn. 

By Mb. Speisee: 

Q. What is your address? 

A. 100 West Fifty-fifth Street, New York. 

Q. What is your profession? 

A. Restaurant business. 

Q. How long have you been in such business? 

A. Since 1913. 

Q. As a matter of fact you have graced our city 
in your managerial capacity? 

A. Yes. 

Q. You are now connected with what theatre? 

A. I was manager of the Majestic Hotel. 

Q. You are now managing what theatre? 

A. Hollywood, Forty-second and Broadway, New 
York. 

Q. In your experience have you had the opportu¬ 
nity of engaging the services of numerous bands and 
orchestras ? 
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A. Yes. 

Q. Have you had experience with Mr. Waring, the 
complainant in this case, and his band? 

A. Yes. 

Q. Can you tell us whether Mr. Waring is a unique 
and outstanding figure as a conductor in the musical 

world ? 

A. Yes. 

Q. Is that equally true of his organization? 

A. Yes. 

Q. You have heard the testimony given by previ¬ 
ous witnesses with relation to his unique quality. Do 
you agree with that? 

A. Yes. 

(No cross-examination.) 


WALTER DOUGLAS, sworn. 

By Mr. Speiser: 

Q. What is your address? 

A. Essex House, New York. 

Q. What is your busines? 

A. Music publisher. 

Q. Under what firm name? 

A. Donaldson, Douglas and Campbell, Incorpo¬ 
rated. 

Q. How long have you been engaged in that bus¬ 
iness? 

A. With Donaldson- 

Q. No. 

A. 24 years. 

Q. In that time how many songs have you pub¬ 
lished? 

A. It would be thousands. 

Q. Would you mind naming any of the outstand- 
ln S hits you have had in conection with your organiza¬ 
tion? 
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A. Well, You Are Driving Me Crazy, Little White 
Lies, the music of the Whoopee score, the Ziegfeld 
score, and at the present time, A Little Bit Indepen¬ 
dent, and I could give you all the way back if you 
would like to have me, with others. 

Q. Are you connected with any organizations in 
connection with the musical publishing business? 

A. Yes; I am a member of the Board of the 
Music Publishers Protective Association, and a Direc¬ 
tor of the American Society of Composers, Authors 
and Publishers. 

Q. You have heard the testimony of Mr. Bern¬ 
stein, one of your colleagues in the publishing business, 
regarding the unique personality and renditions of Mr. 
W aring as a conductor. Do you agree with that testi¬ 
mony? 

A. I do, wholly; yes. 

(No cross-examination.) 


GENE BUCK, sworn. 

By Mb. Speiser: 

Q. What is your address? 

A. Kensington, Great Neck, New York. 

Q. What is your profession? 

A. Author. 

Q. In addition to that what other activities have 
you? 

A. I am President of the American Society of 
Composers, Authors and Publishers, a member of the 
Council of the Authors League of America, and a Di¬ 
rector of the American Dramatists. 

Q. In addition to being an author what other pro¬ 
fessional interests have you had in your life? 

A. I was associated as author and co-producer 
with the late Flo Ziegfeld in the Follies, for some 
twenty years. 
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Q. So as I understand it you are author, writer, 
producer, and associated generally with the music and 
entertainment business in America? 

A. Yes. 

' Q. Covering a generation and more? 

A. Yes. 

Q. What is your opinion of Mr. Fred Waring as 
a musical conductor ? 

A. I think Mr. Fred Waring is one of the most 
unique personalities in the field of entertainment. Not 
alone on the radio, but in the theatre, in vaudevelle and 
wherever people of this nation appreciate music. 

Q. I take it you have heard the testimony of wit¬ 
nesses called before you, this morning? 

A. I have. 

Q. In regard to the unique personality of Mr. War¬ 
ing? 

A. I have. 

Q. Do you agree with them? 

A. I certainly do. 

Q. As President of the ASCAP have you any sta¬ 
tistics you could give the Court as to the number of 
radio broadcasting stations there are in the United 

States ? 


A. Around 600. 

Q- And of that number how many use records for 
Witertainment purposes ? 

A. An approximate guess- 

(Objected to.) 

Mr. Carr : If you know of your own knowledge. 
' A. Approximately about 350 stations. 

Mr. Speiser : 


Q. By that do you mean that they use almost ex- 
K? 1Ve ly records—phonographic records for their en- 


tert. 


amnient? 




62a Gene Buck, Direct 

A. The major part of that station operation is 
records. 

Q. That 350 numerically, is distributed, I dare say, 
from coast to coast? 

A. Yes. 

Q. And are those records used both for what is 
known as commercial and sustaining programmes? 

A. Yes. 

Q. In other words the stations derive moneys and 
benefits and profits from the use of those records for 
commercial purposes 

A. Undoubtedly so; yes. 

Q. As a matter of fact they are called upon to pay 
royalties to your organization for the use of the copy- 
righters, of the authors and writers ? 

A. For the right to publicly perform any musical 
work for the purposes of profit. 

Q. Can you tell us what effect the indiscriminate 
playing of Mr. Waring’s records throughout the 
United States would have upon his capacity to contract 
for his exclusive services for general broadcasting? 

(Objected to.) 

(Objection overruled.) 

(Exception allowed.) 

A. Mr. Waring is an extremely gifted person. Be¬ 
sides his sympathetic knowledge and fine knowledge 
of music he has combined with that the qualities of 
extraordinary showmanship. It has taken Mr. Waring 
a great many years to bring this organization to the 
position it occupies today in the field of entertainment, 
particularly in music. Consequently a rendition by 
Waring is usually unique and extraordinary because he 
brings out the treatment with taste. In everything' 
attempts Mr. Waring has that rare quality of hav* 11 # 



























Saul H. Bornstein, Direct 


63a 


such a tremendous scope in treatment, as a director, 
that he can play with great artistry, a number like 
“Pop Eye the Sailor,” and in the same performance 
give a sympathetic performance of Sibelius,—the 
greatest living conductor and composer. 

Q. What I am trying to find out, would the indis¬ 
criminate playing of Fred Waring’s records by the 350 
odd stations throughout the United States that use rec¬ 
ords almost exclusively, would that interfere with Mr. 
Waring’s opportunities for getting exclusive contracts 
at substantial figures from those who would want to 
engage his services ? 

(Objected to.) 

(Objection overruled.) 

A. It would. 

Cross-Examination. 

By Mr. Carr: 

Q. You are President of the ASCAP? 

A. Yes. 

Q. You are going to stay here, are you, so that we 
can identify certain contracts with your Association? 

A. I would be very happy to—glad. 


SAUL H. BORNSTEIN, sworn. 

Mr. Speiser: 

Q. What is your address? 

A. 14 East Seventy-fifth Stret, New York. 
Q- What is your profession? 

A. Music publisher. 

Q- You are connected with that firm? 

A. Irving Berlin, Incorporated. 

Q- Are you an officer of that company ? 

A. Treasurer. 
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Q. How long have you been engaged in the music 
publishing business ? 

A. About twenty years. 

Q. Do you mind telling us some of the publications 
with which you have been connected? 

A. That composition Mr. Caesar mentioned, “My 
Mammy,” “Rock Me to Sleep in My Old Kentucky 
Home,” “What’ll I do,” “All Alone,” “Remember,” 
and all of Mr. Berlin’s works, Music Box Reviews, 
many of the Follies, “Who Is Afraid of the Big Bad 
Wolf,” “Top Hat,” “Cheek to Cheek”- 

Q. You are now coming right down to date, al¬ 
most, aren’t you? 

A. Yes. 

Q. Are you connected with any organization relat¬ 
ing to your business ? 

A. Yes. 

Q. What? 

A. I am a member of the American Society of 
Composers, Authors and Publishers. 

Q. Any other organization? 

A. The Music Publishers Protective Association. 

Q. Are you an official of either or both of those? 

A. Yes; I am the Treasurer of the American So¬ 
ciety. 

Q. Are you acquainted with Mr. Waring’s work as 
a conductor ? 

A. Yes. 

Q. Do you consider it unique? 

A. Definitely so. 

Q. You have heard the testimony of other wit¬ 
nesses called here this morning on that point? 

A. Yes. 

Q. Do you agree with it? 

A. Yes. 

Q. For all the reasons advanced by the other wi 
nesses? 
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A. Yes. 

Q. You heard the testimony of some of your col¬ 
leagues in the publishing business relative to Mr. War¬ 
ing’s capacity and influence and value for the intro¬ 
duction of new songs. Do you agree with that? 

A. Yes. 

Q. Have you yourself ever asked him to introduce 
new songs for your firm? 

A. Yes. 

Q. Have you found it of commercial value and 

benefit to you? 

A. Very definitely so. 

Me. Cake: It is a very leading question. 

By Me. Speisee : 

Q. May I ask you, Mr. Bornstein—and I ask this 
technically—whether Mr. Waring’s interpretation of 
one of your new songs adds something to that song? 

A. Very, very definitely so. 

Q- So that we can say that he himself has created 
something in addition to what the composer and writer 

has done ? 

A. By way of interpretation. 


Ceoss-Examination. 

Ry Mr. Schnadek: 

Q- Of course that is true of any other orchestra 
e ader in a different way? 

~~ It would be true of any other orchestra leader 

Hp&rable to the importance of - 

• Q- And what would that mean? 

KS It it is Lombardo, it is Lombardo’s style; if 
Kr Whiteman, it is Whiteman’s style. 
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ROBERT CRAWFORD, sworn. 

By Mb. Speiser : 

Q. What is your address? 

A. 55 Central Park West, New York City. 

Q. What is your profession? 

A. Music publisher. 

Q. Under what firm name? 

A. The Crawford Music Corporation. 

Q. How long have you been engaged in that busi¬ 
ness? 

A. Since 1914. 

Q. Would you mind telling his Honor some of 
your outstanding works in that field ? 

A. Well, we have had such songs as “Sonny Boy,” 
George White’s Scandal’s scores, Ziegfeld scores, a 
great many motion picture scores, such as “Did ^ou 
Ever See a Dream Walking,” and so on. 

Q. Have any of those ever been introduced to the 
public by Mr. Waring? 

A. Yes. 

Q. At your request? 

A. Yes. 

Q. Did you find as a result of that introduction 
that there was a greater commercial possibility for the 
sale of those songs? 

A. I would say definitely so. 

Q. You have heard the testimony of some of y° ur 
colleagues in the publishing business, 
nesses connected with the musical an 
profession as to the unique quality of Mr. Waring 
an interpreter and conductor. Do you agree with 
testimony ? 

A. I do. 1 

Q. For the same reasons as advanced by the otbe 
witnesses ? 

A. Yes. 


and other busi- 

1 entertainment 
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i Q. Are you connected with any institutions con¬ 
cerned with your business ? 

A. Yes; a member of the Board of the Authors 
and Composers Society. I am an officer of that So¬ 
ciety as well. I am a member of the Board of the 
Music Publishers Protective Association. 

Q. I take it that those two organizations are the 
most important and the leading ones in your profes¬ 
sion, aren’t they? 

A. Yes. 

Q. And they cover the field of the rights to com¬ 
pensation of the writer and publisher? 

A. The American Society does that. 

Q. I would like his Honor just to get some idea of 
the magnitude of that institution. What were your 
collections last year in royalties? 

(Objected to.) 

The Court: It might be informative, but not 

useful. What is it? 

A. Well, I don’t know that I could name it. 

By Mr. Speiser : 

Q- If you cannot, all right. I thought you had 

sonic idea. 

A. I have an idea. 

Q. How much is it? 

A. Quite a few millions of dollars. 


I LOU DIAMOND, sworn. 

Mr. Speiser: 

Q- What is your address ? 

' A. The Park Central Hotel. 

Q- What is your profession? 

A. I am with Paramount Pictures, Incorporated. 
Q- In what capacity? 
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A. President of their two music publishing com¬ 
panies; in charge of engaging talent, radio, musical, 
and talent generally. Also in charge of their Short 
Subject Department. 

Q. Are you acquainted with Mr. Waring as a mu¬ 
sical conductor? 

A. Yes. 

Q. Do you consider him a unique personality in 
that field? 

A. Especially so. 

Q. Have you heard the testimony of the other 
persons in every musical field, this morning, on that 
subject? 

A. Yes. 

Q. Do you agree with them? 

A. Definitely so. 

Q. And for the reasons discussed by the other 
witnesses? 

A. Yes. 

Q. Can you add anything to that testimony so far 
as Mr. Waring is concerned with reference to the 
motion picture industry? 

A. Yes; I can. I have attempted, for many years, 
to get Mr. Waring for a motion picture production. I 
have not been successful. And the reason I have not 
is because of his unique style, and I have not been 
able to because we could not get together on price. 
He wanted about five times as much as I offered hr®-1 

Q. Would you like to tell the Court what pri ce 
was asked for his services? 

A. I do not have any objection. 

(Objected to.) 

The Court : I do not think it is objectionable. 

(Objection overruled.) 

(Exception allowed.) 
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A. Mr. Waring wanted $250,000.00 for ten weeks’ 

work. 

By Mb. Speiser: 

Q. Which would have meant one picture? 

A. Yes. 

(No cross-examination.) 


EDGAR LESLIE, sworn. 

By Mb. Speiser: 

Q. What is your address? 

A. Hotel Wentworth. 

Q. What is your profession? 

A. Song writer. 

Q. How long have you been following that pro¬ 
fession? 

A. Thirty years. 

Q. Tell us some of the song hits you wrote? 

A. Get Out And Get Under, Me And My Gal, Oh! 
What A Pal Was Mary—current songs, Gypsy Tea 
Room, Treasure Island, A Little Bit Independent. 

Q. Are you connected with any institution relat- 
ln g to your profession? 

A. American Society of Composers, Authors and 

Publishers. 

Q- Are you an officer of that Association? 

A. Not an officer; a director. 

Q- You have heard testimony of colleagues in your 
Profession, and others engaged in the entertainment 
w °rld of this country as to the unique personality as 
conductor, and in music arrangement, of Mr. War¬ 
s' Do you agree with that testimony? 

A- I do. 

Q. And for the reasons advanced by the other 

Wl tnesses? 
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A. Yes. 

Q. Tell us, so that the Court properly can under¬ 
stand, just what happens after you write a song? 

A. We endeavor to make contact with a publisher. 

If the publisher likes the song and we induce him to 
publish it, then he goes ahead and pays us, copyrights 

it in the name of his firm- 

Q. Who copyrights it? 

A. The publisher. 

Q. You mean the author does not have that copy¬ 
righted ? 

A. The publisher copyrights the song. 

Q. Who gets the royfalty? 

A. The writer, in some instances. 

Q. In some instances? 

A. In other instances he does not; he sells it. 

Q. What do you mean by that? 

A. Sometimes songs are sold on a royalty; some¬ 
times they are assigned to the publisher on a royalty 
basis. 

Q. And then what happens? 

A. Then the song is exploited, on some occasions. 
Q. How is it exploited? 

A. By being offered to the public through the me¬ 
dium of interpretative artists, bands and singers. j 
Q. In that capacity has Mr. Fred Waring ever 

performed for you? 

A. On many occasions. 

Q. Has it proved worth while? 

A. Considerably so. , 

Q. Would you attribute that to his unique quail y 

of rendition? 

A. I would. , j 

Q. Would you go as far as to say that he acm 
a little something to what you did, after it was p r0 
duced? 
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A. Very often. The manner of presentation oft- 
times helps the song. 

Q. So that, generally speaking, and in this partic¬ 
ular, in this specific instance with particularity, Mr. 
Waring’s rendition, does something creative to the 
song that you write? 

(Objected to.) 

The Court : It being an equity case, I am in¬ 
clined to admit everything that is informative, 
and discard the surplusage afterwards. 

Mr. Schnader: So far as my client is con¬ 
cerned we do not dispute the fact that Mr. War¬ 
ing is unique. We do not dispute the fact that 
he does things in a way, different from others 
in his field, but I do say that there are other men 
like Guy Lombardo and Bernie, who do the same 
thing that Mr. Waring does in a different way. 

(Record read as follows: “Q. So that, gener¬ 
ally speaking, and in this particular, in this spe¬ 
cific instance with particularity, Mr. Waring’s ren¬ 
dition, does something creative to the song that 
you write?”) 

A. I should say so. 

By Mr. Speiser: 

Q. Do you mind if I refer again to a matter that 
mystified me, and his Honor seemed to be interested 
111 it as well—that is, this question of payment of 
royalty. As I understand, you write a song, you take 
it to a publisher, and he copyrights it? 

A. Yes. 

Q. And you then either get a stated sum for it- 

■. A. We assign it over to him for a stipulated roy- 
a ty contained in the agreement. 

Q* Or you have a stated price for it then and 
ere and your rights are forthwith terminated? 
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A. That is it? 

Q. Or you continue to get royalties? 

A. Yes. 

Q. Does that come through ASCAP to you? 

A. No; ASCAP only handles the licensing of the 
small writer. 

Q. Don’t he get that—the writer? 

A. He gets that from ASCAP—ASCAP pays 
royalties every few months. 

Q. To whom? 

A. To the writers and publishers. They pay to 
the publishers a half of the distributed revenue and 
half to the writers, and they are classified within 
themselves. Royalties from the sale of sheet music 
and mechanical reproductions are paid the writer 
through the publisher. 

(No cross-examination.) 


BENJAMIN A. ROLFE, sworn. 

By Mr. Speiser: 

Q. What is your address? 

A. 25 Central Park West, New York. 

Q. What is your profession? 

A. Musician, an orchestra leader. 

Q. I feel a little timid about asking this question. 
We all know you by reputation, of course. Just tell 
us how long you have been that? 

A. Forty-five years — pardon me — orchestra, 
thirty years and musician forty-five years. 

Q. Are you acquainted with your colleague in that 
profession, Mr. Waring? 

A. I am. 

Q. As conductor and as leader of the W r aring s 
Pennsylvanians ? 
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A. Yes. 

Q. Will you tell the Court your opinion of him 
as a unique personality in that field of endeavor? 

A. I believe that he is one of our most outstand¬ 
ing- individuals. If the Court may allow me — I have 
been listening to the testimony, and I have heard this 
remark of unique and unusual. May I say that it is 
the foundation of our business to be unique and un¬ 
usual. Else the King is dead, Long Live the King. 
As with a politician, individualization- 

By The Court: 

Q. Do you mean a Tammany politician? 

A. I speak, your Honor, of the individualization 
which means his life’s sustenance — of Mussolini, 
Gandi, Roosevelt, Amy McPherson - 

Q. We are pure in Philadelphia politics. 

A. I am speaking of - 

Q. Leadership. 

A. Of publicity — individuality, and may I say in 
1911 I played on the bill with Will Rogers. His stock 
m trade consisted of the chewing of chewing gum and 
the lariat. His personality was developed by the fight 
between the peculiar individuality of the drawl, and 
the wit of brain. That made him the Will Rogers that 
all love and respect — and a very wealthy man. 

(No cross-examination.) 


. IRVING MILLS, sworn. 

Mr. Speiser: 

Q- What is your address? 

A. 799 Seventh Avenue. 

Q- What is your profession? 

I A" Recording artist, organizer of bands, pub- 
®her and song writer. 
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Q. Would you mind telling your activities of a 
definite character? 

A. We assemble bands for recording, for the dif¬ 
ferent recording acts. We organize those bands for 
the sole purpose of making records. 

Q. That gives you special experience in the sub¬ 
ject matter before the Court today? 

A. Yes. 

Q. Are you acquainted with Mr. Waring and his 
band? 

A. For years. 

Q. Would you consider his talent a unique talent 
in the rendition of music? 

A. One of the outstanding. 

Q. Have you heard the testimony of your col¬ 
leagues and others engaged in the general amusement 
business of the United States on that point? 

A. Yes. 

Q. Do you agree with that? 

A. Yes. 

Q. For the reasons given by the other witnesses? 

A. Yes. 

(No cross-examination.) 


HARRY GRANDALL, sworn. 

By Mr. Speiser: 

Q. What is your address? 

A. 4530 Twenty-sixth Street Northwest, Washing¬ 
ton, D. C. 

Q. What is your profession? 

A. I have been in the show business for twenty- 
nine years, in the theatre end. 

Q. Where? 

A. Washington. 
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Q. Are you acquainted with Mr. Waring and his 

band? 

A. Very well. 

Q. Have you ever played him at your theatres? 

A. I have played him. The first time I ever 
played him was in 1923.1 played him every year there¬ 
after as many as fourteen weeks a year. 

Q. Of course you have also played other hands? 

A. Yes. 

Q. In your various theatres? 

A. Yes. 

Q. Are you acquainted with his work, both as an 
individual conductor, and with that of his band? 

A. Very well, because I played him when he first 

started out. 

Q. Have you heard the testimony of your col¬ 
leagues in the theatrical production business, and 
those who operate theatres, here, this morning, as to 
his unique personality? 

A. Yes. 

Q. Do you agree with them? 

A. Yes. 

Q. And the reasons given by them? 

A. Yes; and other reasons. 

Q. What are the other reasons? 

A. Well, Fred Waring in the first place works 
Ver y hard, rehearsing night and day, and he is crea- 
; 1Ve - He created many novelties, such as The Danc¬ 
ing Dominoes, The Dancing Tambourines, The Drink- 
ln g Song, the way he produced it, Three Little Pigs, 
nnd many things that are not done—that I have never 
Seen done by any other artist. 

(No cross-examination.) 
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WILLIAM B. MURRAY, sworn. 

By Mr. Speiser : 

Q. What is your address? 

A. 333 East 57th Street, New York City. 

Q. What is your profession? 

A. Management of artists. 

Q. And you are connected with what firm? 

A. The William Morris Theatrical Agency, Incor¬ 
porated. 

Q. Prior to that with whom were you associated! 

A. I was associated with the National Broadcast¬ 
ing Company, and before that, President of the Judson 
Radio Programme, Incorporated. Before that, in 
charge of the exploitation of the Baldwin piano, and be¬ 
fore that, a newspaperman. 

Q. How many years have you given up to the man¬ 
agerial capacity? 

A. Twelve. 

Q. And in that time have you engaged the services 
of those who were fortunate enough to be the leaders in 
their various callings, in the United States ? 

A. Yes. 

Q. Tell us some of the artists you have managed 
and engaged in that time, during that whole time? 

A. Eddie Cantor, Jolson, Lewis, Ray Noble, Burns 
and Allen, Leslie Howard, Helen Hayes, Ethel Barry¬ 
more, Pasternack—any more? 

Q. Any in the musical field, now—more classical 
stuff? 

A. In my association with Judson, of course, we 
handled Gabrilowitsch, Kemperer, Smallens, Ormandy, 
Iturbi, Goossens, Molinari, Sevitzky, Van Hoogstraten, 
Fritz Reiner—in fact I brought Fritz Reiner to 
America. 

Q. You refer to Fritz Reiner who testified earlier? 

A. Yes. 
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Q. Have you had an opportunity to hear and see 
Fred Waring, as conductor? 

A. I have been familiar with Mr. Waring’s work 
for at least ten years. 

Q. Will you tell his Honor your opinion of it? 

A. In his own particular field I would say that 
Fred Waring was what they call on Broadway the 

Number 1 man. 

Q. Would you mind making that a little more spe¬ 
cific? 

A. I think that Waring, in his interpretation, in 
the production of popular music is undoubtedly—well, 
to begin with, we know he is the highest priced artist, 
and after all that is the best gauge we have; and in 
the second place Mr. Waring has developed a band that 
has a unique and definite personality. 

Q. You have heard the testimony of other wit¬ 
nesses called on this point. Do you agree with what 
you heard them testify? 

A. Absolutely. 


Q. And for the reasons discussed by them? 

I And for the reasons discussed, except for one 
reason that is a fact, and I think you have over¬ 
do ed this that is the fact that the purchaser of War- 
purchases him only because of his unique and ex- 
c usive value. In other words I can sell Burns and 
en, we will say, to the Campbell Soup Company to 

lid 6rtlSe their tomato i uice > but evidently no adver- 
that contract to buy Burns and Allen want an ex- 
a sive performance on the air each week. When Fred 
aring was sold to Ford it was done with that same 
er landing. Any opportunity by the public to hear 
0uts ^ e tba ^ one particular hour, neces- 
ited 7 means that Warin g’s value to Ford will be lim- 
„ t 1() ° r reduced, because if somebody can hear Waring 
i o clock in the morning he is not necessarily going 
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to wait until 9:30 that evening to hear Mr. Waring. It 
might not be so convenient for him to hear Mr. Waring 
then. 

Q. By that do I understand you to mean that the 
playing of these records indiscriminately throughout 
the United States would have a serious influence upon 
his contractual possibility? 

A. It would definitely interfere. I do not want to 
mention the names of people whose business has been 
practically destroyed through the indiscriminate play¬ 
ing of records, because I do not want to go on record 
as saying that those people are today failures. It is 
unfair to them. They may come back. But I could 
give you at least a half a dozen instances of artists 
whose work has been absolutely destroyed through the 
indiscriminate playing of their records. 

Cross-Examination. 

By Mr. Carr : 

Q. There has been a great deal of this work, the 
same as Mr. Waring’s, that is now put from the records 
over the air? 

A. I don’t quite understand that question. 

Q. There are a great many instances, aren’t there, 
of reproductions by recording, and then placing it out 
on the air through the stations ? 

A. I think what you mean is this — if I understand 
your question — you want to know whether there is & 
great deal of playing of records which were manufac¬ 
tured by the recording companies and made by the art¬ 
ists for the purpose of home consumption? 

Q. No; I didn’t ask you that. I just asked as to 
the quantity. 

A. I would say that in the case of these four hun¬ 
dred odd stations that are using records, they use the 
records at least 80 per cent, of the time. 
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Q. Eighty per cent, of the stations ’ time ? 

A. Yes. That is particularly true of stations in 
California. You can hear Bing Crosby in California 
at any hour of the day or night. 

By Me. Speisee : 

Q. Is that equally true of Mr. Waring’s records, 
both here in the East and in the West? 

A. They are still playing some records that Mr. 
Waring made a great many years ago. Fortunately, 
however, for himself, Mr. Waring has not made any 
phonograph records in the past few years. 

Q. Are you acquainted with the record in this case ? 
A. No. 


ALBERT DELACORTE, sworn, 
by Mb. Speisee : 

Q. What is your address? 

A. 927 Fifth Avenue. 

Q. What is your profession? 

A. I work for Radio Stars Magazine, a Dell pub¬ 
lication. 

Q. In what capacity? 

R A. I am in charge of their Board of Review col¬ 
umn. 

Q. In your professional capacity have you had rea- 
* 0n ’ on behalf of your Radio Stars publication to make 

survey of the popularity of radio artists in the United 

otates? 

L A - That is exactly what we do once a month. We 
out a questionnaire with about two hundred pro- 
g^nunes hsted on it. We send it out to radio editors 
E! .°ugh country. They send back the ques- 
g^aire with the number of stars that they assign to 
°f the programmes. 

to* ^hat was your experience with reference to 
ur - Fred Waring? 
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A. In the past two years, since we have been run¬ 
ning this questionnaire, he has always been veiv high, 
and in the last three months he has been among the first 1 
four or five, constantly. 

Q. Is that mixed kinds of programmes? I 

A. Yes; every possible kind of programme Mis. 
Wiggs of the Cabbage Patch, Vallee, Symphony or¬ 
chestras, and all of them. 

Q. What was Mr. Waring’s standing for orches¬ 
tral broadcasting? 

A. He is at the top of popular orchestras. He 

ranks behind the symphonic- 

Q. I mean in his class of music? 

A. Yes; in his class of music. He is at the -very 
top. In fact, far above all others. 

Q. This poll is not of the general public, but the 
editors of radio journals throughout the United 

States ? ,, 

A. Well, for instance, Mr. Alton Cook ot tne 

World Telegram is on our Board, and Miss Charlotte 
Greer of the Newark Evening News, who are the radio 
editors of their respective papers. 

(No cross-examination.) 


FEED E. AHLERT, sworn. 

By Me. Speiser: 

Q. What is your address ? 

A. 10 West 96th Street, New York. 

Q. What is your profession? 

A. I am composer and song writer. 

Q. Would you mind giving us the names of some 
of the songs that you composed? J 

A. I’ll Get By, Mean to Me, I’m Walking ^ 
Baby Back Home, Bing Crosby’s “Blue Of T 6 
Night”, Life of a Song- 
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Q. How long have you been engaged in composing ? 

A. Since 1914. 

Q. In your capacity as song writer have you had 
opportunities of meeting, seeing and listening to Mr. 
Fred Waring? 

A. I have. 

Q. Has he performed some of your songs? 

A. He has. 

Q. Introduced them? 

A. He has. 

Q. Would you say that by reason of his renditions 
that they had a greater commercial value? 

A. Much greater commercial value, because when 
he does a song, he might, at various times, when he has 
a new song of mine, add certain little things to it, pos¬ 
sibly of his own creation, which have added—undoubt¬ 
edly added to its value and enhancing its value. 

Q. You heard the other witnesses, your colleagues 
in the musical composing profession, testify that he 
has a unique personality. Do you agree with them, 
and for the reasons advanced by them? 

A. I do. 

Q. You told us a minute ago about Mr. Waring 
adding something by reason of his own personality to 
what you give him as your song? 

A. Yes. 

k Q. Do you mind explaining that a little in detail, 
because none of us are musicians here. Illustrate that. 

A. I would like to say that I am a little bit ac¬ 
quainted —having had the experience myself as an ar- 
r anger —I have been an arranger—I have made some 
ar rangements for Mr. Waring before I took up active 
opg writing myself—I also made some arrangements 
r an organization known as Irving Aaronson’s Com- 
Hp*ders, and I want to qualify as to the arrangement 

Aaronson paid me $20,000 a year for that one con- 
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tract for five years. I worked for him about a year and 
a half under that contract, and we made an agreeable 
settlement and I gave him back $12,000. 

Q. To release you? 

A. To release me from that contract. So conse¬ 
quently I have a little idea of what it takes and what 
is necessary for the particular type of an organization 
that Mr. Waring has, to produce or perform a song. 
To me it is not merely what an ordinary singer would 
do, even though they are the greatest personality—a 
personality like Tibbet’s or John Charles Thomas— 
but when Mr. Waring plays it—when he makes up his 
mind to perform a song on the air, there are so many 
operations that have to be gone through before that 
song is performed. First of all he might dramatize it. 
Second of all he gets a staff of arrangers or possibly 
writers. They might write a special chorus. All of this 
is creative. He employs beautiful nuances by making, 
for instance—by making modulations and high light¬ 
ing different parts of the chorus, or different parts of 
the verse, and getting back—when he gets back to an¬ 
other chorus it certainly adds to the color of that par¬ 
ticular song. As I feel about my own songs, anyhow, 
I would like him always to be one of the first to intro¬ 
duce them, because I know that I will get a proper ren¬ 
dition, and also—I am a little bit of a performer my¬ 
self—I may not be as good as Mr. Caesar, but I sing 
a little bit. 

And I imagine that on my own songs—I imagine 
that I give a fair rendition of my own songs, but when 
Mr. Waring gives a rendition of my own songs, that 
is some rendition. 

Cross-Examination. 

By Mr. Schnader: 

Q. What you are referring to is the arrangement 
and interpretation? 
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A. The interpretation and — yes; the creation that 

goes along with - 

Q. The arrangement? 

A. The additional creation that he may take out 
of my phrase and carries on — the high and light and 
the tremendous creation. 

Q. That varies of course in different numbers? 

A. Yes. 

Q. And all orchestra leaders in this field do a 
similar thing, but in a different way, don’t they? 

A. Well, now, I would not say they do a similar 
thing, but they do it. 

Q. They do what you are talking about, but they 

vary it? 

A. They do a similar thing in their way; yes. 

Q. So there are plenty of other orchestra lead¬ 
ers who do bring songs out as Mr. Waring does? 

A. I didn’t hear that. 

Q. There are plenty of other orchestra leaders 
who do bring songs out — Whiteman, Lombardo, and 

the rest? 

A. That is right. 

Q- You did not arrange the particular songs in 

this case? 

A. I have not made any arrangements for about 
ei ght or nine years. 


SAMUEL TABAK, sworn. 

% Mr. Speiser: 

Q- What is your address? 

A. 620 West Seventy-first Street, New York City. 
Q- What is your profession? 

A. Muscian and member of the Executive Board 
°* Local 802 of the American Federation of Musicians. 
Q- Where is that located? 
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A. That is the Local in the City of New York. 

Q. Are you acquainted with the work of Mr. War¬ 
ing and his organization? 

A. Very well. 

Q. How long have you known that work? 

A. Approximately ten years, that I have seen it. 
I have known it before, but I have seen it for the past 
ten years. 

Q. Did you hear the testimony of other witnesses 
called this morning, relating to the unique personality 
and renditions of Mr. Waring? 

A. Yes. 

Q. Do you agree with them? 

A. Absolutely. 

Q. And for the reasons given by those witnesses! 

A. Yes. 

Q. Is that equally true as to the unique quality 
of the renditions of his orchestra? 

A. That is true. I could know of Fred Waring 
playing any tune, by just hearing it. 

Q. Would you mind giving the Court a background 
of the present situation regarding the playing of rec¬ 
ords throughout the United States from the radio 
stations ? 


(Objected to.) 

(Objection overruled.) 

(Exception allowed.) 

A. The playing of records in the radio stations 
of this country—and by the way, the radio business 
has become probably the greatest source of possible 
revenue for musicians, since the activity of the thea¬ 
tre has lessened—has destroyed more work for musi¬ 
cians than any other factor that I know of at present- 
It has been abused to such an extent that work ren¬ 
dered by musicians in places and along lines and f° r 
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purposes that would ordinarily be understood by any 
layman or any musician, have then appeared in places 
that were never contemplated in the original agree¬ 
ment. Many men have made phonograph records that 
were intended to be sold to the home user, to be played 
on the phonograph, and later found that musical ren¬ 
dition adopted into pictures dubbed and adopted into 
transcriptions. We, in our Union, of course have 
charges for services of that type. For example, on 
a live broadcast, where musicians render services, if 
the same sponsor wishes also to record that pro¬ 
gramme, electrically record it so he can present it in 
places where the live broadcast is not available, there 
is an additional charge for recording paid the musi¬ 
cians above the charge for merely playing the broad¬ 
cast. Therefore the station is using that service as 
far as playing goes, without buying it. It is an unfair 
exploitation of the musicians’ services. They always 
demand payment for that, and get it. Where our 
musicians make records of dance music for phono¬ 
graph use, primarily, and that was the purpose—that 
is the way it used to be done—we certainly object to 
me use of that composition in pictures, because we 
have a different price for the making of pictures—a 
higher price than for the making of phonograph rec- 
°rds. And the attempt to steal our labor without 
Payment, therefore, has been one of the greatest 
crimes against labor committed in this country in our 
industry. I can say further that it has ruined many 
°rchestras for other reasons. As in other businesses 
nose who have reached the top continually strive for 
utter and finer things. The Waring of today is lots 
. &her than the Waring of five years ago. The play- 
of a record of Waring that would be five years 
d Would be a crime against the reputation of Mr. 
pred Waring as it is today understood. That ren- 



86a 


Samuel Tabak, Direct 


dition would not compare favorably with the rendi¬ 
tion of today, because it would not be on the top. If 
that thing kept up, heard by thousands or hundreds of 
thousands of people, it would create an impression 
very derogatory to the reputation of Fred Waring 
and very undeserving of him, as his present ability 
today is greater, if they were heard in the flesh, or 
on the radio as he plays for the Ford hour. It consti¬ 
tutes vicious competition against himself. Here is 
Ford paying him a great deal of money to broadcast, 
with the understanding that the only time you can 
hear Waring is on the Ford programme, and it is be¬ 
cause of that exclusive privilege that Ford pays so 
much money to Waring. If you want to hear Waring 
you have to hear them talk about Fords. And then 
here are people who pay not one cent to Fred War¬ 
ing, who are competing, making Waring compete with 
himself, very often with a product much inferior to 
the one that he today creates. 

Our employment situation, if I may continue for 
one moment, if it is all right with your Honor- 

The Court: Certainly. 

A. —today, makes it imperative, in my opinion, 
for those who are liberal minded and understand the 
economic condition of this country, to understand that 
labor is worthy of its hire, and all those who render 
service must be paid when that service is used for 
profit, and we musicians expect to be paid by all those 
who use our services for profit, and have a right so 
to expect. 

Mr. Carr: I move to strike that out. It lS 
purely argumentative. 

The Court: He may have diverged from the 
proper channels, but it is not objectionable, is it! 
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Mr. Carr: It is objectionable—all this talk 
about the rights of labor, and things of that kind 
—certainly it is objectionable. It hasn’t any bear¬ 
ing on the case anyhow. 

The Court: Why? 

Mr. Carr: It hasn’t the slightest bearing as 
to the question, which is the sole one, as to the 
property rights of the plaintiff. 

The Court: We will argue that when we come 
to the discussion of the law. 

(Motion overruled.) 

(Exception allowed.) 

(Recess to 1.30 P. M.) 

After Recess. 


JOHN G. PAINE, sworn. 

By Mr. Speiser: 

Q. What is your name? 

A. John G. Paine. 

Q. What is your address? 

A. Wilton, Connecticut. 

Q. W T hat is your position? 

A. I am chairman of the Board of the Music Pub¬ 
lishers Protective Society. 

Q. Is that the Association that has been testified 
t° by many of the witnesses here this morning? 

A. Yes. 

Q- What is the nature of that organization? 

A. The Music Publishers Protective Association 
18 a trade body for the purpose of looking after the 
Co pyrights of its members and protecting them against 
an y general type of infringement, and it has a fur- 
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ther service of granting licenses to people who desire 
to use music for mechanical reproduction. 

Q. How long have you been associated with that 
Association? 

A. Six years. 

Q. Prior to that, what experience have you had! 

A. Prior to that I was in the legal department of 
the Warner Brothers Pictures, and prior to that for 
eleven years in the copyright department of the Vic¬ 
tor Talking Machine Company? 

Q. I therefore, take it you are a lawyer? 

A. Well- 

Q. Or have had legal training? 

A. That’s right. 

Q. Are you acquainted with Mr. Fred Waring and 
with the Waring Pennsylvanians? 

A. I am. 

Q. You have heard them, I assume, frequently? 

A. Oh, yes. 

Q. What is your opinion as to their being an out¬ 
standing and unique band, and Mr. Waring an out¬ 
standing and unique conductor? 

A. There is no question about it. 

Q. Are you able to distinguish their interpreta¬ 
tion from that of other conductors and bands? 

A. Yes. 

Q. Do you agree with the testimony given this 
morning by the other witnesses on that point and for 
the same reasons? 

A. Yes, I do. 

Q. Is there anything you can add further from 
your specific knowledge of the rights of the composers 
with reference to broadcasting records throughout t e 

United States? _ £ 

A. My personal interpretation of the rights 0 
the composer under the copyright law of the Uni e 
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States is this: That the composer or the copyright 
proprietor, whoever he might be—in most instances 
the publisher—has the sole and exclusive right of 
granting licenses for the mechanical reproduction of 
the work on records. Once that is granted, then there 
goes into operation what is known as the compulsory 
license provision of the law, which provides that any 
other company may make a talking machine record, 
other than the one originally licensed, upon the pay¬ 
ment of two cents, but the law specifically provides that 
the records themselves made, may not be used for 
public performance purposes. The record made under 
the compulsory license provision of the law, is for 
private use only. If you desire to make a record for 
public use, then it becomes necessary to obtain an ad¬ 
ditional license from the copyright proprietor for that 
type of record. 

Q. Of course, I take it, the use by a broadcasting 
station, would be a public use? 

A. That is right. 

Q. From your expert knowledge, would you say 
hi the making of a record, that the interpretative ar¬ 
tist, his reputation or fame, or his peculiar rendition 
is as important as the composition itself in the sale of 

that record? 

(Objected to.) 

(Objection overruled.) 

(Exception for defendant.) 

A. I would say yes to that question. 

Mr. Speiser : 

Q- So that it can be taken as a fact, that when the 
,«cords are sold, they are sold more because of the 
Prisons who have performed that particular composi- 
on > than because of the particular composition? 
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A. I think both elements make for the market 
value of the record. 

Q. Of course, your organization has nothing to do 
about protecting or attempting to protect interpreta¬ 
tive artists? 

A. No. 

Q. You know of no such organization? 

A. No. 

Q. Maybe I can refresh your recollection. There 
is one, of course, just come into being? 

A. I mean other than the new one that has just 
been- 

Q. There is no provision, so far as you know, un¬ 
der the copyright act which in any way protects by 
license the rights of the artists? 

(Objected to.) 

(Question withdrawn.) 

Cross-Examination. 

By Mr. Gilliland: 

Q. Y ou are manager for the different publishers, 
for the recording of records ? 

A. I act as agent or trustee for the publishers, 
look after their rights. 

Q. V ill } ou explain the difference between the rec¬ 
ords you referred to—are they like the record in this 
case? 

A. I don’t know. Is yours a regular Victor Talk¬ 
ing Machine Company record ? 

Q. Yes. 

A. The record in this case is a record that is made 
by virtue of a license which the Victor Talking Ma¬ 
chine Company receives from the copyright proprietor, 
and is made for private use in the home only, as we 
teim it, for phonographs. There are other types of 
recordings which are made. The first of which we call 
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the synchronized record. That is a record that is made 
on a sound track or disc and which is used in synchro¬ 
nization with a motion picture. Then there is the addi¬ 
tional type of record which is made, which we call the 
electrical transcription. That is a recording that is 
made under a license from the copyright proprietor or 
his agent in trustee, permitting a record to be made for 
public performance purposes, and that is- 

Q. How many companies at this time manufacture 
electrical transcription recordings? 

A. Well- 

Q. To your knowledge. Half a dozen? 

A. Oh, yes. There are eight or nine or ten. I was 
just thinking of how many there are. I can’t tell how 
many, but it is over half a dozen, and not quite a dozen. 

They sell their records to small broadcasting sta¬ 
tions and to advertisers, and the license they have to 
manufacture records is as follows: They are granted 
the right to manufacture a record for sponsored pro¬ 
gram purposes, and the records which they manufac¬ 
ture are limited in their use to one performance. When 
that performance is over, they agree the record will be 
destroyed. 

There is a second license granted them for the 
manufacture of records embodying copyrighted musi¬ 
cal compositions, which records may be used for public 
Performance on sustaining programs. That is limited 
to the use by a station for public performance pur¬ 
poses by means of a record for a six month period, at 
the end of which time the record must be destroyed. 

Q. When a performer makes an electrically tran¬ 
scribed record, he knows it is to be played for public 
Performance ? 

A. I suppose so. I don’t know. 

Q. Do you know anything about the Chevrolet pro¬ 
gram which they recently adopted ? 

A. The Chevrolet? 
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Q. Yes. 

A. Yes. 

Q. Describe to the Court what they used to do and 
what they do now, and the volume of business-, 

A. I don’t know. I can’t give all the details of 
that of my own knoAvledge, but I know at one time the 
Chevrolet program went on the air by means of live 
talent, over a chain hookup broadcast. Now, I think 
maybe I had better give a little explanation of what 
that means. Today they go over the air by means of 
electrical transcriptions, but in fact there is very little 
difference between the two. A performing artist goes 
into a studio, and he performs in the studio and that 
performance is picked up by means of a microphone 
and carried by wires to the sending station, and there 
it is sent out through the antenna and picked up by 
the receiving sets all over the country. That we call 
live broadcasts. We call it live broadcasts to distin¬ 
guish it from the second thing which I want to describe, 
and that is this: In the second place, a recording artist 
goes into the studio in exactly the same way, and he 
renders his performance there and it is picked up by 
a microphone and carried by wires to the recording in¬ 
strument and there it is recorded, and then instead of 
being sent to the broadcasting station by means of wire 
transmission, it goes down by messenger in the form 
of a record, and is put on the air. That one is called 
electrical transcription, the second one, to distinguish it 
from live broadcasts, although they are both mechani¬ 
cal reproductions in my mind. I can’t see any differ¬ 
ence. However, the Chevrolet people did at one 
time- 

By The Court: 

Q. Before we go into that, isn’t there this differ¬ 
ence, if it is an electrical transcription, it can be used 
over and over, and if it is a personal delivery, it is 
ended when it is done? 
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A. There is that difference, yes, except I always 
think of it in connection with the license which says 
that the record in the one instance can be used only 

once. 

Q. By assuming they just use it once? 

A. Yes. The Chevrolet Company at one time went 
on live broadcast and sent their programs in that 

manner. 

By Me. Gilliland : 

Q. How much did that cost them for a twenty-six- 

week season? 

A. Those figures I don’t know of my own knowl¬ 
edge, but these are figures I have been told, that under 
—during the period of the live broadcasts they paid 
for station time for twenty-six-week programs, around 
$350,000 to $400,000. I don’t know the exact figure. 
They had a limited number of stations. Now they go 
on a very extensive program of about two hundred 
radio stations by means of recorded electrical tran¬ 
scriptions, and they spend for station time for twenty- 
six-week programs around $700,000 to $750,000 

Q. Do you know approximately how many stations 
use your electrical transcriptions? 

A. I think you can safely say that in the United 
States records or electrical transcriptions- 

Q- I mean electrical transcriptions you have re¬ 
corded? 

A. How many stations use them? 

Q- Yes, approximately? 

A. I estimate with the four principal libraries, 
a °ut about 250 to 300 stations. 

Q. About 300 stations use the electrical tran¬ 
scribed records? 

A. That is right. 

^,, 9‘ m uking Victor records similar to the ones 
, ls case > does the recording company have anything 
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to do with the technique and arrangement of that 
record ? 

A. Musically, no, but they do in connection with 
the actual engraving of the sounds and the record. 
They have something to do with that. 

Q. Isn’t it true without a very highly specialized 
machine and trained men, the record would not be 
nearly as complete as it is? 

A. I think there is a difference in the skill of re¬ 
cording, yes. 

Q. Is there a difference between live broadcasts 
and the mechanical broadcasts in this sense: Do you 
think the mechanical or electrical transcribed records 
are better than live broadcasts? 

A. I really don’t feel I would be qualified to say 
that, because in your home, when they actually come 
into your home, I don’t imagine the recording—the 
electrical transcription is in my mind a recording that 
is made primarily for public performance. Therefore, 
it is made in exactly the same way under the same 
atmospheric conditions. I mean the very artistic at¬ 
mosphere that the studio broadcast is made. Now, 
going into the home, I don’t believe there is any appre¬ 
ciable difference between the two, but that is due to 
the limitation of broadcasting and not to the defects 
in the thing itself. 

Q. What are those limitations? Is it a fact you 
cannot use as large an orchestra in numbers as you 
can in making a record? 

A. No, no. I think you can probably use a larger 
orchestra in broadcasting than you can in making a 
record, because you have two limitations in making a 
record. One is the limitation of recording and the 
other is the limitation of transmission. But in music, 
of course, each tone has a wave length, and one of the 
important things is the number of wave lengths that 
you can send out over the air. Now, any low air wave 
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is best because you can get a better oscillation, I think 
sixteen per second. In the higher, you don’t get much 
over 4800 per second, maybe 5000, because if you get 
too high you have heterodyning in the air. Now, 
recording the performance of an orchestra itself has 
no limitations as to its upper reaches. It can go to 
tremendous heights in musical tone with all its rich¬ 
ness, and everything else in the record could be elimi¬ 
nated. You can get a record up to ten or twelve thou¬ 
sand in your upper reaches, but if you can only send 
out 4800 or 5000, it doesn’t make a great deal of differ¬ 
ence in your home which way it comes over. I don’t 
know whether I made it clear or not. Of course, I am 
not a technical man. 

By Mr. Speiser : 

Q. You don’t mean to convey to the Court that 
even the finest recording known can take a mediocre 
artist and make him comparable to Mr. Waring? 

A. Oh, no. Goodness, no. 

Q. One is purely a physical production? 

A. Yes. 

Q. And the other is an artistic interpretation by 
an interpretative artist ? 

A. Yes. Of course, if you don’t have the first, that 
18 artist, all the skill in recording, does not get you 

a record. 

Q- With reference to the broadcasting stations 
roughout the country, I gleaned from your answers 
Mr. Gilliland’s questions that most of the stations 
e d electrical transcriptions. You don’t mean to con- 
e y that, do you ? 

A. No. ' 

tj Q- Isn’t it a fact that most of the stations in the 
■Wed States rely if not exclusively, almost so, on 
onograph records for the programs? 
icall^ ^at is correct in most of the states. Numer- 
Wly I judge about 400 to 450. 
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Q. Again may I refresh your recollection as to 
what happens when an artist makes an electrical tran¬ 
scription. He is aware of that process, isn’t he? 

A. I should think he would be. 

Q. Well, he is told he is making an electrical 
transcription, and that that record—we can use the 
term record for it—will be taken throughout the 
United States and played once or for six months over 
the radio stations? 

A. That is right. 

Q. He is paid a fee for that singular purpose? 

A. Yes. 

Q. That is contained upon the electrical tran¬ 
scription in so many words, I presume- 

A. Yes. 

Q. To be used once only or to be used for six 
months only? 

A. Yes. 

Q. So far as you know, the trade generally rec¬ 
ognizes it in good faith and ethics, and only use it as 
per the injunction contained upon the electrical tran¬ 
scription ? 

A. That is correct. 

Q. Is it a different type of recording physically 
from the type of recording we have in this case, gen¬ 
erally known as a phonograph record? 

A. Yes. 

Q. Will you describe it? 

A. The great majority of electrical transcribed 
records are a much larger size record. This is a record 
made at seventy-eight revolutions per minute. I® 
order to get the correct effect, the turntable has to turn 
seventy-eight times per minute. That means tha 
there is, of course—it means that the time to play f r0 ^® 
the beginning to the end is very much shorter than i 
the record would go at a slower speed. Electrically 
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transcribed records in general run at thirty-three rev¬ 
olutions per minute and they are larger. So, while this 
contains but one musical composition on each side, an 
electrically transcribed record will contain a number 
of musical compositions on one side. 

Q. On the same side? 

A. Yes. They may even run fifteen minutes to 

play each side. 

Q. Do they have an announcement upon them? 

A. Yes. 

Q. A trade announcement, commercial announce¬ 
ment? 

A. Yes. They are made so differently. 

Q. In addition thereto, are they played upon the 
same instrument, the same mechanical box? 

A. No. You have to have a special reproducing 

instrument. 

Q. So a radio station that broadcasts electrical 
transcriptions as well as phonograph records, as far as 
that is concerned, they have to have two separate me¬ 
chanical devices to put them over the air? 

A. Yes. 

Q. They are not interchangeable? 

A. No. 

Q- You said you were connected for a number of 
years with the Victor Talking Machine Company? 

A. Yes. Eleven years. 

Q- Could you from your familiarity with your em¬ 
ployment there, tell us with reference to this record, 
you know, or a like record, manufactured by the 
victor Talking Machine Company—what was the in¬ 
tention so far as their use and employment was con¬ 
cerned? 

Mr. Gilliland: Objected to. I think it is ir¬ 
relevant. 

(Objection overruled.) 
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(Exception for defendant.) 

A. The purpose of this record was for private 
use in homes. The record says, the legend, it can’t 
be used for public performance, which I think indi¬ 
cates clearly the purpose. 

Q. Are you testifying from your familiarity with 
facts by reason of your employment with the Victor 
Company? 

A. Yes. 

Q. Can you add anything to your own views as 
to why Fred Waring is a unique personality in his 
field? 

A. To me Mr. Waring’s rendition of any musical 
composition always creates a very definite atmos¬ 
phere, which is primarily his own personal creation, 
the result of his own intellectual application to the 
interpretation of a musical composition. He does that, 
I think, by creating a definite tone quality which is 
different from the tone quality that another leader 
would obtain from even exactly the same orchestra. 
He has a unique balance between his wood-winds and 
his strings or between his wood-winds and the brass, 
and a unique use of his vocalists, so invariably he cre¬ 
ates an atmosphere of gaiety; and a unique creation 
of vocal dramatization, so that the minute you hear 
it, you know it is Mr. Waring’s orchestra that is play¬ 
ing- t J 

Q. Going back to your Victor association, isn’t 
it a fact that the making of records on the part of 
Victor, this record in particular, is merely incidental 
to their main business of manufacturing and selling 
machines for home use, or in association with the sale 
and manufacture of phonographs? 

(Objected to.) 

(Question withdrawn.) 
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By Mb. Schnadee: 

Q. When did you leave the Victor Company? 

A. Eight years ago. 

Q. So if this record was made in 1932, you have 
no knowledge whatever as to the circumstances as 
they stood at that time, no knowledge of your own? 

A. No, as to what happened subsequent to my 
leaving, except as I kept in touch with the Company, 
that is all. 

Q. That is not of your own knowledge, is that 

correct ? 

A. I couldn’t say it is of my own knowledge. 

Q. While you were still with the Company, going 
back to the period about which you testified, the Vic¬ 
tor Talking Machine Company made records such as 
the one shown you, and they sold them to distributors, 
did they not? 

A. Yes. 

Q. The distributors purchased them for resale? 

A. That is right. 


GEORGE PIANTADOSI, sworn. 

By Me. Speisee: 

Q. What is your name? 

A. George Piantadosi. 

Q. What is your address? 

A. 78 Hillcrest Avenue, Yonkers, New York. 

Q. What is your business? 

A. I am now manager of Harms & Company. 

Q. That is- 

A. Music publishers. 

Q. How long have you been engaged with that 
business? 

A. About twenty years. 

Q- In 1932 who were you associated with? 
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A. Witmark & Sons. 

Q. Is that a publishing company? 

A. Correct. 

Q. Were they the possessor and owner of the copy¬ 
right of the two songs which are contained upon this 
record, entitled, “I Am Young and Healthy,” and 
“You Are Getting To Be A Habit”? 

A. Yes. 

Q. I show you this record and ask you whether 
you have any recollection as to how that came to he 
recorded by Mr. Waring? 

Mr. Schnader: Objected to. The documen¬ 
tary evidence here shows that at the time these 
records were made, Witmark & Sons had no right 
whatever. They had signed away all the rights 
they had. If Mr. Speiser wants to ask another 
question which relates to that, then I first think 
it is necessary for him to establish that Witmark 
& Sons had the right which they could give to 
Mr. Waring at that time. The mere fact they 
were the copyright owners originally, does not 
give them the right as of a given date to give 
somebody rights, if they have already assigned 
their rights away. 

Mr. Speiser: May I reply to Mr. Schnader 
by stating that paragraph fifteen of the Defend¬ 
ant’s Answer reads as follows: “That the plain¬ 
tiff did not have a license from the owner of said 
copyrights to reproduce, perform or arrange the 
said musical selections at any time mentioned in 
the Bill of Complaint.” Now, I offer to prove 
that this witness was an agent of Witmark & Sons, 
the owner of that copyright, and that at his spe¬ 
cial instance and request, Mr. Waring was not 
only licensed but requested to perform these two 
works. Certainly that is pertinent to this issue. 
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Mr. Schnader: I object to it further on the 
ground that the mere fact this gentleman is an 
agent of Witmark & Sons does not give him the 
authority to give anybody a license. 

Mr. Speiser : I think I will follow that up. 

(Last question repeated as follows: “Q. I 
show you this record and ask you whether you 
have any recollection as to how that came to be 
recorded by Mr. Waring?”) 

A. It was done by my solicitation of Mr. Waring. 
I phoned Mr. Waring for an appointment, which I 
had been in the habit of doing for a period of years, 
trying to get him at all times to introduce and make 
records for our Company or any Company I have ever 
been associated with. I also induced a writer—I asked 
Mr. Warren. I said, “I have an appointment with 
Mr. Waring. I believe if you go over there and play 
this song for him, I am sure we could convince him 
to record this song,” which we did. Mr. Waring said, 
“These songs are very good. I will gladly make a 
record for you, George.” We were very well pleased 
and left. It has always been my ambition at all times 
to get Mr. Waring above anybody in the profession 
to introduce or record our publications because I con¬ 
sider him outstanding in our industry. 

By Mr. Speiser: 

Q. Did you have the right on behalf of Witmark 
& Sons to make that offer or request to Mr. Waring? 

Mr. Schnader: Objected to. 

A. Yes, I have the right. 

(Question withdrawn.) 

By Mr. Speiser: 

Q. What was your duty at Witmark & Sons? 

A. I was professional manager contacting each 
^d every important individual artist in our business. 
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Q. For what purpose? 

A. To get them to put on the songs, whether it 
be the theatre, the radio or records, to make the songs 
popular. 

Q. Was it in connection with your employment 
you called on Mr. Waring with reference to these two 
compositions ? 

A. Yes. 

Mr. Schnader: Objected to. It is not proven 

he had authority to give anybody a license. We 

haven’t heard whether it is a corporation, part¬ 
nership or what it is. 

By Mr. Speiser: 

Q. What were your rights, so far as the request 
of Mr. Waring- 

(Objected to.) 

By Mr. Speiser: 

Q. What was your authority with the Company? 

A. My authority was given to me by the owners 
who always told me to go out and try and get Mr. 
Waring, Mr. Lombardo, Mr. Lyman and all of the big 
people in our profession to record songs. 

Q. Why were Witmark & Sons anxious to have 
Mr. Waring play these? 

A. Because I consider him a peer in our profes¬ 
sion. 

Q. What interest would they have if Victor would 
make these records? 

A. Would who have? 

Q. Witmark? 

A. Because Mr. "Waring, as I said before, is very 
outstanding- 

Q. What did they get out of it? 

A. We received royalties from them. 

Q. From the Victor Company? 
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A. Yes, sir. 

Q. I presume your employment was to get as 
much royalty for your employer as you could? 

A. Yes. 

Cross-Examination. 

By Mr. Schnader : 

Q. What is Witmark & Sons, a corporation or 

partnership? 

A. It is a corporation, yes. 

Q. Did you occupy any official position with the 
corporation? Were you President, Secretary or 

Treasurer? 

A. No. 

Q. Or a director? 

A. No. 

Q. Was there any official action taken by the 
Board, of which you have with you a copy, which gave 
you any authority in these premises? Do you have 
with you a copy of any action taken by the Board of 
your Company, giving you authority to give any one a 
license under any copyright owned by Witmark & 
Sons? 

A. I was always given- 

Q. Answer my question. Do you have it with 

you? 

A. No. 

Q. Is there such a resolution? 

A. Is there such a resolution? 

Q. Yes. 

A. Why, no, not that I know of. 

Q. Did Mr. Waring receive any compensation 
from you ? 

A. None whatever. 

Mr. Speiser: 

Q. As a matter of fact, was there any such resolu¬ 
tion in the trade or business of the music publishing 

companies ? 
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(Objected to.) 
(Objection sustained.) 


HARRY WARREN, sworn. 

By Me. Speiseb: 

Q. What is your name? 

A. Harry Warren. 

Q. What is your address? 

A. Beverly Hills, California. 

Q. What is your profession? 

A. Music composer. 

Q. How long have you been a composer? 

A. About fourteen years. 

Q. Kindly tell us some of the important composi¬ 
tions you have composed? 

A. I have written all the music for most of the 
Warner Brothers’ musical pictures, from “Forty- 
Second Street” on. 

Q. Name some of the numbers? 

A. “I Am Young and Healthy,” “Forty-Second 
Street,” and “Betting To Be A Habit With You,” all 
from the same picture. 

Q. Are you acquainted with Mr. Fred Waring and 
his band ? 

A. Yes. 

Q. You have heard the testimony of the other wit¬ 
nesses, your colleagues as composers, as to his being a 
unique and outstanding figure in his line. Is that your 
testimony also on the subject? 

A. It sure is. 

Q. For the same reasons they have already testi¬ 
fied to? 

A. Yes. 

Q. With reference to the particular selections in 
this controversy, are you the author, the composer of 
them? 
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A. I am the composer. 

Q. You set the words to the music? 

A. I set the music. 

Q. Did you ever have any conversation with Fred 
Waring with reference to their recording ? 

A. Plenty of times. 

Mr. Schnader : Objected to for the reason it 
has not yet been shown at the time of the conver¬ 
sation in question this gentleman had any right in 
connection with this composition. 

The Court : He only composed it. 

Mr. Schnader : That is right, and assigned all 
his rights to ASCAP. 

(Objection overruled.) 

(Exception for defendant.) 

By Mr. Speiser: 

Q. Tell us what conversation you had? 

A. Usually when we write a song, we know the 
outstanding leaders, and, naturally, like to have them 
reproduce our music or play it wherever they happen 
to be, on the radio, a dance hall or making a record. 
Naturally, there is sort of a bond between the out¬ 
standing leaders and the outstanding writers. We * 
usually call them up when we have a new song and 
demonstrate it for them, and we get a better reaction 
that way. 

Q. As a result more royalties are obtained by 
yourself, the writer of the song? 

A. Yes. 

Q. And the publishers, who are generally inter¬ 
red with you, as I understand, in the collection of 

royalties ? 

A. Yes. 
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Q. With reference to these particular records or 
songs did you have any conversation with Mr. War¬ 
ing? 

A. I did. 

Q. About recording them? 

A. Yes. 

Q. Tell us when and who was present and what 
was the nature of the conversation? 

A. I think it was around 1931 or 1932. I don’t 
recall. I happened to be in New York after complet¬ 
ing this picture in California. On our arrival in New 
York, naturally, Mr. Piantadosi, who is our exploita¬ 
tion manager, said, “I think I will call up Fred. Come 
over and play him the song on the piano.” So, he 
called Fred and we went over there, and I demon¬ 
strated the songs and Fred liked them very much. He 
said, “I will make them.” 

Q. When you say he said he will make them- 

A. He will record the songs. 

Q. Therefore, I take it it was with your knowledge 
and consent and request that Mr. Waring recorded 
these two numbers? 

A. Yes. 

Cross-Examination. 

By Mr. Schnader: 

Q. I show you a document which I will ask the 
stenographer to mark Defendant’s Exhibit No. 1 for 
identification, a photostatic copy of a document which 
purports to contain your signature. Is that a copy 
of such a document? 

A. That is my signature. 

Q. That is a copy of the agreement made between 
you and the American Society of Composers, Auth¬ 
ors and Publishers on the date given on that agree¬ 
ment which was in 1928—isn’t that the date? 

A. I guess it is. 
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Q. The term of that agreement was for five years 
from its date? 

A. Yes. 

Q. So that it was in full force and effect through¬ 
out the period beginning in 1928 and ending in 1933? 

A. I don’t know about the date. 

Q. It is dated December 8th, 1928, and the term 
was for five years, so it was in full force and effect 
until December 8th, 1933, that is correct? 

A. That is right. 

Q. Was Mr. Dubin the co-author of these songs? 

A. Yes. 

Q. Do you know of your own knowledge whether 
he too executed a like agreement with ASCAP? 

Mb. Speiser: Dubin will be here. 

By Mr. Speiser: 

Q. May I ask you whether under this agreement 
you were to get all emoluments or royalties through 
ASCAP for these songs? 

A. Yes. 

Q. ASCAP is not interested in any profits you get 
out of that agreement—what is ASCAP, a commer¬ 
cial association or a benevolent association for your 

rights? 

A. It is benevolent. 

Mr. Speiser: Certainly. Mr. Schnader knows 

that. x 


AL DUBIN, sworn. 

®y Mr. Speiser: 

Q- What is your name? 

A. Al Dubin. 

Q- What is your address? 

A. 513 N. Maple Drive, Beverly Hills, California. 
Q- What is your profession? 

_ 
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A. I am a writer of words for songs. 

Q. You are a lyric writer? 

A. Yes. 

Q. You are associated, I believe, in your profes¬ 
sion with Mr. Warren, the last witness, who composed 
the tunes to your lyrics? 

A. Yes. 

Q. How long have you been associated with him? 

A. About four years. 

Q. Are you the writer of the lyrics of the two 
songs in controversy here, “I Am Young and Healthy” 
and—what is the other one- 

A. “You Are Getting To Be A Habit With Me.” 

Q. Do you enjoy the royalties derived for your 
share of it, together with Warren, through ASCAP? 

A. Yes. 

Q. Is ASCAP a benevolent or business associa¬ 
tion? 

A. Benevolent. 

Q. Merely acts as a collection agency for you 
writers and composers? 

A. Yes. 

Q. What if any rights did Mr. Waring have, if 
he ever requested them—of course you are not con¬ 
cerned with the legal side of it—to play and make 
this record of these songs? 

A. The right that every other recording artist 

had. 

Q. Will you explain that in detail? 

A. As Mr. Paine explained, if one company 
grants—if a publisher grants a license to one company 
to make a record—I don’t know the law exactly any 
company can record it upon the payment of two cen 8 
a record. 

Q. You know that and you are not a lawyer? 

A. Yes. 
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Q. Do you share in this proceeding? 

A. Yes. 

Q. To what extent? 

A. I believe we get 50 per cent. The writers get 
50 per cent, of the royalties derived—that recording 
company pays the publisher, they pay them so much 
a record. I don’t know the exact sum now. 

Q. And the composer gets 50 per cent.? 

A. Yes. 

Q. Therefore, of course, I can see your anxiety 
of why you want this record made. You get a roy¬ 
alty? 

A. Yes. 

Q. So do the publishers get a royalty? 

A. Yes. 

Q. Why was Fred Waring selected to make this 

record? 

A. Because we thought he was the best seller of 

records. 

Cross-Examination. 

By Mr. Schnader: 

Q. This paper here which is marked Defendant’s 
Exhibit No. 2 for identification, is a copy of your 
agreement with ASCAP, dated some time in 1929, is 
d not? What is that date at the top? 

A. October 18th, 1929. 

Q- It is a copy of your agreement with ASCAP ? 

A. Apparently it is. 

Q- Which was in force for a period of five years 
tr °m October 18th, 1929? 

A. Yes. 

‘ Q- Which would make the end of the term Octo- 
ber 18th, 1934? 

A. Yes. 




110a 


Fred Waring, Direct 


FRED WARING, recalled. 

By Mr. Speiser: 

Q. Did I ask you when you were on the stand this 
morning with reference to this particular record? 

A. Yes. 

Q. When it was marked for identification. Did 
I ask you this morning—you will have to refresh my 
recollection, because it is a little hazy—as to how you 
came to make this record? 

A. I don’t recall that. 

Q. Well, tell us about that? 

A. Mr. Piantadosi who represented Witmark & 
Sons brought the songs to my attention and requested 
that we record them. Then he brought Mr. Warren 
to play the songs for me to get a decision. At the 
same time Mr. Erdman of the Victor Talking Ma¬ 
chine Company was interested in having us make rec¬ 
ords, and he was quite anxious we make a recording 
of the score of this picture. 

Q. Did you ever know or hear of anybody grant¬ 
ing you a license to make any records or otherwise 
play any piece of music? 

Mr. Schnader: Objected to. I don’t see that 
that has anything to do with this case. 

The Court: I assume he is asking it because 
of your question on cross-examination as to 
whether or not the writers had not already as¬ 
signed their rights. 

(Objection overruled.) 

(Exception for defendant.) 

Q. (Last question repeated.) Did you ever know 
or hear of anybody granting you a license to make 
any records or otherwise play any piece of music? 
A. No, I never did, in this particular instance, 
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except we must naturally get permission to perform 
certain work in radio. Of course, that has nothing to 
do with this record situation. I do know, however, 
and was well aware of the situation which was in ex¬ 
istence then, that once a recording company made a 
record, then every other recording company had a li¬ 
cense. Therefore, I presumed or I took for granted 
we had a license to make recordings of songs. 

Q. What are your associations with the various 
publishers? How are you approached? 

A. By the professional manager or general man¬ 
ager, and in some cases by the owners of the pub¬ 
lishing houses. 

Q. Is it along the lines described here by Mr. 
Piantadosi and the composers? 

A. Identical. 

Q. These records were made when? 

A. 1932. 

Q. Would you consider them, as of the present 
date, of a quality similar to the character of music you 

bow perform? 

(Objected to.) 

(Objection overruled.) 

(Exception for defendant.) 

A. Quality similar? It is always the best we can 
® 0, Of course, we feel we could do much better today. 

Q- Tell his Honor why? 

A. Because we devoted so much time in the de- 
coping of our organization. We increased the size 
l t, added new instrumentalists and vocalists, and 
^od to a much greater degree of efficiency. 

Will you tell his Honor how much you have 
Pent in the exploitation of yourself as an artist and 
°f your orchestra covering the last ten years of 
activity? 
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A. I have no idea of the exact figure, but I pre¬ 
sume in the neighborhood of a quarter of a million 

dollars. ...... 

Q. Would you like to tell his Honor m detail just 

what you do when a number is presented to you, upon 
which you decide to introduce? Give us the motive 
operandi? 

A. In recording or broadcasting? 

Q. In the broadcasting of your own work as an 
interpretative artist? 

A. First we hear a number and study its lyrics 
and its construction, and try to decide the best man¬ 
ner in which it can be presented, whether it is a good! 
song for instrumentalists or for soloists, choir or duet, 
is it fine for choral work, instrumental work or dra-| 
matic presentation embellished with vocal background. 
After we decide that, we assemble our arrangers and 
assign to them the task of scoring my ideas on the | 
presentation of the number. After the score is com¬ 
pleted according to my specifications, it is studied 
maybe changed or corrected. Then the numbers art} 
presented to the organization and rehearsals begunj 
We rehearse some numbers — well, the total time, I P jl 
sume, would be eighteen or twenty hours before 
present them. There are some numbers we carry o 
from week to week, each week feeling we might be a 
to improve the construction of the presentation. 
we feel it is the best we can do for the song an 
ourselves, or make sure that the song presentation 
a credit to us, then we present the song. 

Q. How long since you made records? 

A. Three years. d 

Q. Would you like to tell the Court why you ce 

making tnem? 

Mr. Schnader: Objected to. 

(Objection overruled.) 
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(Exception for defendant.) 

A. We discontinued records because we intended 
to enter the field of radio, and from my observation 
over a number of years, those organizations playing in 
radio programs were in direct competition with them¬ 
selves, because so many radio stations were playing 
their recordings at the same time or as near the same 
time as their broadcast was on the air, and it appeared 
to me that it was detrimental. Therefore, they could 
never raise their standard of value to the point which 
they could reach if they were not competing with them¬ 
selves. So, we determined to discontinue recoids, un¬ 
less there was some legislation enacted which would 
protect the artist, so he could control the playing of 
records on broadcasting stations. 

Q. Do I understand from that the indiscriminate 
playing of records of any interpretative artist, includ- 
ing yourself, seriously interferes with his contractual 
capacity with commercial firms for broadcasting pur¬ 
poses? 

(Objected to.) 


(Objection overruled.) 


(Exception for defendant.) 


A. Yes. I am firmly convinced it does. I believe 
own experience has really proven that fact. We 
discontinued recording, therefore, few of our record- 
* n gs are available for broadcasting. Therefore, it is 
a simple thing for me to go to a sponsor and say, “Our 
8 ervices should be of more value to you, because our 


Recordings are not played in competition with our 
r °adcasts.” Our sponsors recognize that and appre- 
Cl& te the fact that no other person is justified in using 
music to sponsor another product. Therefore, 

11118 are a little bit higher. 


our 
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Q. Have you any idea what this record sold for? 

A. Seventy-five cents in the retail store. I expect 
the radio station didn’t pay that much. 

Q. How much did they pay? 

A. I presume they got them wholesale, approxi¬ 
mately forty-five or fifty cents. 

Q. Coming to the question of the record having 
been made some years ago not representing your pres¬ 
ent standard of interpretation, would the playing of 
this here record have any serious influence upon your 
business capacity? 

(Objected to.) 

(Objection overruled.) 

(Exception for defendant.) 

A. I will answer it this way: Before making this 
particular recording, I made an agreement with a rep¬ 
resentative of the Victor Talking Machine Company 
that they would definitely assure me that the record¬ 
ing could not be broadcast. 

Mr. Schnader: I move that that be stricken 
out. The defendant is not alleged to have been a 
party to that agreement. The defendant cannot be 
held to an agreement between Mr. Waring and Vic¬ 
tor because the defendant here is a purchaser of 
personal property offered for sale in what was 
supposedly a public store, without any strings at¬ 
tached. . Certainly any agreement Mr. Waring 
made with Victor, when these records were made, 
is not binding on this defendant. 

^ HE Court: If he made an agreement with 
them and they had violated it, he can restrain 
them. 

Mr. Schnader: Yes, but the Victor Company 
is not a defendant. As I understand it, the agree- 
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ment with Victor is one in which they agreed to 
put on this record the words you see, “Not li¬ 
censed for radio broadcast. ’ ’ Then there is the ex¬ 
pressed provision that the RCA Victor shall not 
be liable no matter what use is made of this record. 
Under those circumstances, certainly this defend¬ 
ant is not bound by anything that occurred between 
Mr. Waring and the Victor Company. That is the 
basis of my objection. 

The Court: We will hear the evidence and 
argue on the legal points later. 

By Mr. Speiser: 

Q. Was it in accordance with that understanding 
and agreement that the label was put on which reads, 
“Not to be used for radio broadcast.”? 

(Objected to.) 

(Objection overruled.) 

(Exception for defendant.) 

A. I merely repeat what I said before, it was only 
bv their definitely assuring me that they had taken all 
steps possible to prevent broadcast of records, and they 
would assure me they would continue to do so, that we 
would record for them. 

The Court: Hadn’t you better identify the 
Victor official at the time, before you leave the sub¬ 
ject? 

Mr. Speiser: Yes. 

The Witness: Fred Erdman. 

Mr. Speiser: 

L Q. May I repeat a former question, which I think 
E°u misunderstood: How does the playing of the rec- 
.■ 01 that you made some years ago, which you testi- 
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fied is not the present standard, your present output, 
injure you so far as the public is concerned? 

The Court: He answered that before. 

A. It hurts me now because when this record is 
played on the air, they make no mention of the fact 
this is a record made four or five years ago. 

Q. What is the custom as to when it is played? 
When do these stations generally play these records of 
yours? 

The Court: What stations? 

By Mr. Speiser: 

Q. All through the United States, including 
WDAS? 

A. I don’t know that they have any particular time 
for playing the records. 

Q. Why wouldn’t the general public who buy these 
records for home consumption be under the same im¬ 
pression that is your present output? 

(Objected to.) 

(Objection sustained.) 

By Mr. Speiser: 

Q. Is there anything to indicate when the broad¬ 
casting station broadcast these records, as to when they 
were made? 

A. As I said, there is nothing. 

Cross-Examination. 

By Mr. Carr: 

Q. Where is your Company, Waring’s Pennsyl¬ 
vanians Incorporated? 

A. New York State. 

Q. What office do you hold in that ? 

A. President and treasurer. 

Q. Who is your secretary? 
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A. Mr. John 0 ’Connor. 

Q. Is he one of the musicians ? 

A. No. 

Q. Who constitutes your Board of Directors'? 

A. Mr. John O’Connor, Tom Waring, my brother, 
and Mr. Roland McClinnick. 

Q. Do you draw a salary as President of the Com¬ 
pany? 

A. Yes. 

Q. That is paid out of the treasury of the Com¬ 
pany? 

A. Yes sir. 

Q. In this company, do you have a contract with 

it? 

A. Yes. 


Q. In writing? 

A. Yes. 


Q. Have you it with you? 

A. No. You mean with my own corporation? 

Q. Yes. 

A. No. 

Q. I mean you have a contract ? 

A. I have a contract with my own corporation. 

Q. That provides for your duties, I suppose, and 

y°ur salary? 


A. Yes. 

‘ k con ^ rac t presented to Mr. Henry Ford, that 

18 e ^ we en your corporation, Waring’s Pennsylvanians, 
Henry Ford, is it? 

N Txr Ford Motor Company. First with 

vr’ • Ayer Sons, advertising agents, who represent 

iHr - Ford. 

^act? ^° W muc ^ 1 d° y°u receive a week from that con- 

A - $13,500. 

Q* That includes how many musicians ? 
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A. No specific number of musicians. 

Q. Are your artists constituting Waring’s Penn¬ 
sylvanians, are they interested in the Company? 

A. The gentlemen I named are co-founders of the 
organization. 

Q. What? 

A. The directors of the corporation, with the ex¬ 
ception of Mr. O’Connor, are co-founders of the or¬ 
ganization. Therefore, they are interested. 

Q. I understand you to say that you discontinued 
making records something like two years ago? 

A. Three years ago. 

Q. And one of the reasons you gave, as I under¬ 
stood you, was that there was no legislative enactment 
that would protect the artists? 

A. That is right. 

Q. That is right? 

A. Yes. 

Q. Do you know of any legislative action taken 
since ? 

A. I know of none. 

Q. That is correct, is it, there is no legislation that 
would protect you? 

A. There is none I know of. 

Q. That is the reason you quit producing these 
records ? 

A. That is right. 

Q. When you made these records, you agreed to 
do this for the Victor Company for $250 a record? 

A. I don’t recall the price, but I presume it was 
around there. They were cutting pretty low about that 
time. 

Q. I show you a check of the National Broadcast¬ 
ing Company, Inc., and endorsed by you to the order of 
Waring’s Pennsylvanians. This check is dated Novem¬ 
ber 18, 1932, and is a check of the National Broadcast- 
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ing Company. The National Broadcasting Company 
was a subsidiary of the Victor ? 

A. I really don’t understand that situation my¬ 
self. I understood they had an Artists Bureau which 
paid the recording artists of Victor for a certain num¬ 
ber of broadcasts. 

Q. Is this the check you got at that time, Novem¬ 
ber 18, 1932? 

A. Probably is. 

(Marked Defendant’s Exhibit No. 3 for iden¬ 
tification.) 

By Mr. Carr : 

Q. You are an officer in the National Association 
of Performing Artists, aren’t you? 

A. Yes. 

Q. What office do you hold in that Association? 

A. President. 

Q. You are also on the Board of Directors? 

A. Yes. 

Q. I hand you what purports to be the Articles 
of Association, of the National Association of Perform¬ 
ing Artists, and ask you if these are the articles of that 

Association ? 

A. Yes. 

Q. When was this association organized? 

A. Pardon? 

. Q. How long has this organization been in ex- 

wtence? 

A. Approximately six or seven months. 

• i. S' ^his National Association of Performing Art- 
18 s > is it incorporated? 

Mr. Gilliland : 

Q. Mr. Waring- 

The Court: Don’t you represent the same 
defendant as Mr. Carr? 
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Mb. Gilliland: Yes, sir. 

The Court: You can’t both cross-examine 
him. Have you any questions, Mr. Schnader? 

By Mr. Schnader: 

Q. Do you know who arranged these two numbers? 
A. These two particular songs? 

Q. Yes. 

A. Charles Henderson. 

Q. Is he a regular member of your- 

A. He was at the time. 

Q. Do you have a list of the members of your 
orchestra as they stood in 1932? 

A. I don’t have a written list, but I can give you 
one, if you would like it. 

Q. You yourself are not a member of the Asso¬ 
ciation of Authors and Composers, are you? 

A. No. 

Q. Any of your orchestra members, members of 
that body? 

A. Mr. Henderson was—is, and Mr. Frank Per¬ 
kins at the present time and my brother Tom. 


FREDERICK ERDMAN, sworn. 

By Mr. Speiser,: 

Q. What is your name? 

A. Frederick Erdman. 

Q. What is your address ? 

A. 270 Bronxville Road, Bronxville, New York. 

Q. What is your occupation? 

A. Manager of the New York District for the 
American Society of Composers, Authors and Pub¬ 
lishers. 

Q. What was your occupation in 1932? 
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A. Assistant manager of artists ’ repertoire in the 
Victor Talking Machine Company or the RCA Victor 
as it was known then. 

Q. How long did you hold that position? 

A. Since August, 1930. 

Q. Who made all the negotiations with the ar¬ 
tists, popular artists in 1932? 

A. I did. 

Q. How long had you been with the Victor alto¬ 
gether ? 

A. Since July 18th, 1920. 

Q. Did you ever have any negotiations with Fred 
Waring, the plaintiff in this case, for recording for 
the Victor Company in 1932? 

A. Yes. 

Q. The particular records in question in this case ? 

A. Yes. 

Q. I understood you to say you were exclusively 
in charge of negotiations with the artists during 1932 ? 

A. 1931, 1932, 1933 and part of 1934. 

Q. Will you give us your best recollection as to 
just what took place between you and Fred Waring 
with reference to the making of records in the fall of 
1932, most particularly this record? 

(Objected to by Mr. Schnader.) 

(Objection overruled.) 

(Exception for defendant.) 

A. I was presented with the black and white 
e °pies, the first original copies of these publications, 
^th the request they be recorded, with a special re¬ 
quest from them that if we could possibly find it pos- 
S1 ble to do so, have Waring make them. I was in ac¬ 
cord with that for the reason Waring, I knew, could 
give a very special treatment to this type of com¬ 
position. In fact, I didn’t know anybody else in our 
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list of artists that could do a comparable job. I then 
got in touch with Fred. He was reluctant to make 
any record at that time. His contract with us had ex¬ 
pired sometime prior. In fact, about a year prior 
to this November, 1932. He expressed his determina¬ 
tion not to make any more records for Victor or any¬ 
body else, and he gave me his reason, which I tried 
to overrule. I tried to argue him out of the stand he 
was taking, that his records were being used by broad¬ 
casting stations indiscriminately, damaging him, and 
he was getting absolutely no return. I was forced to 
agree to everything he said. 

By Me. Cabk: 

Q. These are the preliminary negotiations for a 
contract between Mr. Waring and the Victor Talking 
Machine Company? 

A. No. 

Q. Yes or no? 

A. This was after the termination of his contract. 

Q. A contract as to these two compositions in 
question? 

A. Yes, the two compositions in question. 

Q. That was the preliminary negotiation? 

A. Yes. 

Q. For a contract that was finally had in writing? 

A. No. 

Q. No written contract? 

A. No. A verbal agreement between Fred and 
myself. Fred, after a great deal of arguing and per¬ 
suasion on my part, agreed to make these records. 
However, before I could get his agreement, he asked 
that some definite stipulation be made by the Victor 
Company that would guarantee these records were 
going to be sold for the purpose which they were orig¬ 
inally intended, that is, home consumption, and not for 
the purposes of public performance for profit. I told 
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him that that would be impossible, because the Victor 
Company could not exercise such far reaching control. 
They sold their records to distributors and the dis¬ 
tributors sold them to broadcasting companies. We 
knew it. The Victor Company knew it, and the Victor 
Company Sales knew it very definitely. I then told 
him I would make some effort to persuade the man¬ 
agement to consider an agreement, a restriction, if 
at all possible, making it impossible for broadcasting 
stations or any other enterprise which might want 
to use these records for the purposes of public per¬ 
formance for profit and to discourage that usage. In 
following out that thought, I had several interviews 
with the sales department. I put it up to them defi¬ 
nitely. I said we were encountering all sorts of re¬ 
sistance from our recording artists, from practically 
all of them appears to be the same question, “How 
are you going to protect me from usage by the broad¬ 
casting stations?” I had to admit I had no way to 
do it, and I asked the Victor Company to evolve some 
plan with which I might go back to the artist—I was 
strictly in the middle—I might go back to the artist 
^d persuade him to record. That was my job. 

Finally, I was advised by the sales department of 
the RCA Victor Company that they were placing upon 
the label of the record a legend to the effect that this 
record is not licensed for broadcast or any other com¬ 
mercial usage. In following out that policy, they sent 
01 rt a broadcast to their dealers and distributors, in 
ai ch they said their intention of making this a per¬ 
manent policy- 

Mr. Speiser: 


HI V - ' ^° U re ^ er a broadcast that was sent out by 
or 6 ^ C ^ or Company in line with the idea of the legend 
rec °rd? I show you this broadcast and ask you 


Whetl, 


er this is the one you refer to? 
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Mr. Speiser: I offer this in evidence if iden¬ 
tified by the witness. 

By Mr. Speiser: 

Q. Is that the broadcast ? 

A. That is the broadcast. 

Mr. Speiser: I offer it in evidence. 

Mr. Schnader: Objected to. 

(Objection overruled.) 

(Exception for defendant.) 

(Marked Plaintiff’s Exhibit No. 2, copy of 
which will be found attached hereto.) 

By Mr. Speiser: 

Q. Would you mind reading that broadcast, 

please? 

A. Aloud? 

Q. Yes. 

A. “Gentlemen: Since there has been placed upon 
our commercial phonograph record labels the notation 
‘not licensed for radio broadcast’, we have had nu¬ 
merous inquiries with regard to the same. 

“ It is the contention of the Music Publishers Pro¬ 
tective Association, from which organization we obtain 
the right to record the selections embodied upon our , 
records, that our recording license does not give to us, 
or our vendees, any public performing rights on rec¬ 
ords of our manufacture. We, of course, cannot pa 
on to purchasers of our records any rights which 
do not have ourselves. , 

“There are also other limitations claimed W1 
reference to the use of commercial records for br ^ t8 
casting purposes. In many cases, the recording ar 1 
have not granted us any right to use their recor 
for other than the usual purpose for which such 1 
ords are sold, that is, use in the home. 
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“Furthermore, there are certain apparent rights 
of the record manufacturer, itself, which are en¬ 
croached upon by the use of these records for broad¬ 
casting purposes. 

“In order that there may be no misunderstand¬ 
ing on the part of purchasers of our records, it ap¬ 
peared advisable that we place on our labels the above 
mentioned notation, so that all purchasers and users 
of such records may be put on notice that the uses 
for which they are licensed are subject to the above 
limitations. 

“Very truly yours, 


‘ ‘ Copyright Department. ’ ’ 

By Mr. Speiser: 

Q. As a result of the understanding with your 
copyright sales department, what did you do so far 
as Mr. Waring is concerned? 

A. I took these facts to Mr. Waring to show we 
were acting in good faith and doing everything we 
possibly could to discourage what we termed unlaw¬ 
ful usage of these records. 

Q- Did he then consent to making these records? 
A. He agreed to make this record on that basis. 
Q. Restate the entire agreement between you and 
r - Waring with reference to the making of this rec- 
01> d and its general distribution? 

Mr. Schnader: It is understood my objection 
goes to this whole line of examination? 

The Court: If you so wish. 

■A. Mr. Waring’s contract had expired, as I said 
viously, a year prior to this time, and he had re- 
to renew on the grounds which we have already 
^B$red. However, he did agree to make this record 
° n representation that the RCA Victor Company 
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was going to do everything they possibly could to pre¬ 
vent usage other than the purpose for which the rec¬ 
ord was intentionally made or originally made. He 
said he would make these two sides. 

Q. What is that purpose? 

A. Home consumption, and not for public per¬ 
formance for profit. He said, however, he would not 
sign a contract. It would be a verbal agreement be¬ 
tween him and me, and we would pay him a flat rate, 
as we call it, so much per side, which I recall was $250. 
He came to the studio and made the record. 

Q. Did I understand you to say earlier in your 
testimony that you had similar difficulties with other I 
recording artists? 

A. Yes. 1 

Q. This was a new policy adopted by the Victor 

Company? 

A. Yes, after, as I say, my urging that something! 
be done to help me persuade the artists to record. | 
Q. 1932, what was the general complaint of the, 
recording artists as to the indiscriminate playing ol 
their records on the air? 

(Objected to.) 

(Question withdrawn.) 

Cross-Examination. 

By Mr. Schnader: 

Q. The Victor Company sold its records to <«■ 
tributors? 

A. Yes, sir. 

Q. Made outright sales to its distributors? 

A. Yes. ., ic f 

Q. And the distributors were selling to the P u 1 
A. Not to the public, no. Selling to retaile r8 j j 
Q. And the retailers in turn sold to the pub c !| 
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A. Yes. 

Q. Did you say that that exhibit to which I ob¬ 
jected, had been sent out? 

A. Yes. That was mailed out to the distributors. 
Q. By you? 

A. You mean me personally? 

Q. Yes. 

A. No. 


Mr. Schnader: Then I move to strike it out. 
By The Court: 

Q. Have you any knowledge of your own that it 
reached any distributor? 

A. Yes. 


(Motion overruled.) 

By Mr. Schnader: 

Q. TV hat distributor did it reach to your personal 

knowledge ? 

I A. The New York Talking Machine Company. 

Q. Who else? 

A. That is the only distributor I had contact with. 
1 was located in New York. 

Mr. Schnader: I don’t think that is enough 
to bind this defendant. He knows one reached 
somebody in New York; no knowledge these were 

eve n mailed out. 


Mr. Speiser: It is only offered as accumula- 
■^e to the legend on the record. 

The Court: We will hear the evidence now 
ISL ar gue on the legal points later. 
y Schnader : 

a | ou were mistaken when you said there was 
ra^oT ° n ^ ere > on this record, “Not licensed for 
roadcast or other commercial purposes.” 
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A. I don’t know whether it occurs on yours, on 
your record, but it does occur on this. ^ 

Q. Does it? Suppose you read it? 

A. “Not licensed for radio broadcast.” J 
Q. That is all that has ever been put on there. 
You never saw, “or any other commercial purposes,” 

°„ any legend! ^ ^ exact ^ ^ 

something I have forgotten long since, and everything 

else except the purport of the legend. 

Q. But that is the only legend that was ever pin 

A. I couldn’t swear to that. It may have had 
a different form. 

Q. That is the only thing you can t remember! I 

A. One of many things. . ,, 

Q. As a matter of fact, the Victor Talking 

chine Company has known for years and y e “® . 
these records are played in dining rooms, restauran 
and plenty of public places, has it not? 

A YgS. • 'fa 

q] Throughout the years, it has been selling i 

records unrestrictedly to distributors, who the * lic . 
them to the retailers, and the retailers to e P I 
No question about that? 

A. That’s right. 


By Me. Speiser: ^ 

Q. When you say unrestrictedly, you mean 1 

this legend on? 

A. Yes. j I 

Mr. Speiser: They couldn’t send a police on 
cer very well with each recoid. 

Mr. Schnader: Of course not. 





















































Frederick Erdman, Cross 


129a 


By Mr. Carr : 

Q. Did your Company ever make any complaint to 
any one that was using a record with this legend on, 

in a broadcasting station? 

A. Not to my knowledge. That wouldn’t come 

to me. 


By Mr. Schnader : 

Q. Mr. Erdman, you said that Mr. Waring was 
the person who had made this request. As a matter 
of fact, the publishers’ Association had quite a little 

to do with it too? 

A. I am not aware of that. I think there were 
many factors all working toward the same end. 

Q. You are familiar with the fact that in the agree¬ 
ment, the Victor Company stipulated that it should 
not be held accountable for the non-enforcement of that 
legend? 

A. Are you referring to their copyright release 

from the publisher? 

Q. Yes. 

A. I believe you are right. I would have to re¬ 
fresh my memory on that. 

Q. They had written into the agreement that they 
were specifically exempt from any responsibility that 
legend might be worth? 

A. That is right. 

B y Mr. Speiser: 


Q. Do you make other records besides those for 

home use? 

A. Are you referring to my former capacity? 

Q. Yes.' 

A. They do. 

Q- Is it a different arrangement, different under¬ 
standing ? 

A. An entirely different method for recording. 
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JOHN O’CONNOR, sworn. 


By Me. Speiseb: 


Q. What is your name? 

A. John O’Connor. 

Q. What is your address? 

A. 1097 Broadway, New York. 

Q. What is your business? 

A. Secretary of Fred Waring’s Pennsylvanians, 
Inc., and personal representative for Waring’s Penn¬ 
sylvanians. 

Q. How long have you been the personal repre¬ 
sentative? 

A. Approximately nine years. 

Q. Prior to that what was your occupation? 

A. Just prior to that for seven years I was an 
executive editor with the Morning Telegraph, and 
prior to that, approximately twenty years with 
Variety, a trade publication. 

Q. Both music publications? 

A. Yes, sir. 

Q. Would you say you had a general knowledge 
of the entertainment field? 

A. I would. 

Q. By reason of your associations? 

A. Yes. 

Q. Have you any personal familiarity with radio 
broadcasts and recording? 


A. Yes. _ 

Q. You have heard Mr. Waring testify in “*** 
case, haven’t you ? 


A. I did. . 

Q. With reference to his contractual relatio 
with the Ford Company and other similar matters 
A. I did. . , 

Q. Can you tell the Court whether in your 
ment. the indiscriminate playing of records over bro l 
































John O’Connor, Direct 


131a 


casting stations would interfere with Mr. Waring’s 
contractual relations, and the possibility of contract¬ 
ing with various firms ? 

A. It unquestionably would. 

Q. Tell us why? 

A. The continuous playing of Mr. Waring’s rec¬ 
ords, in the first place, would put him in direct com¬ 
petition with himself. Secondly, not having made any 
records for several years, the records that might be 
played at the present time would not give the proper 
interpretation of his present musical qualifications or 
his entertainment value. 

Q. You have discussed Mr. Waring’s esthetic side. 
Give us in detail how it would work out from a busi¬ 
ness standpoint, if Mr. Waring’s records were contin¬ 
uously played on broadcasting stations covering a 
large territory of listeners? 

A. It would naturally tend to decrease his value 
to the sponsor who would pay a large sum of money 
for his exclusive services. 

Q. Tell us why that is so? 

A. Well, I would say if you continuously drummed 
[Mr. Waring’s records into the listeners’ ears, they 
Would eventually tire of him, whereas if they are 
played periodically they are quite novel because of 
their unique quality, if they hear Mr. Waring’s per¬ 
sonal rendition of a concert. Secondly, I don’t think 
oience has quite perfected a record that gives an ex- 

reproduction of his quality as you hear directly 
lQ ugh a live concert, a direct concert. 

; Q- Illustrate to the Court what you mean by this 
P e rsonality or unique quality you just testified to? 

A. Mr. Waring has a creative quality, a unique 
Quality. Hi s interpretations are unique and they are 
omewhat different from the average run of interpre- 
|T ions. Mr. Waring takes a song that is brought to 
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him, and it is a matter of cold notes and lyric, a piece 
of paper. He calls his arrangers together and he in¬ 
jects his idea, his personality into the interpretative 
part of that number. For instance, he will take a bar 
and see that the brasses are accentuated. He will take 
a vocal part that might ordinarily take half a minute, 
and through some of the musical tricks which he has 
created, he will extend that rendition possibly a min¬ 
ute and a half or two minutes. 

Q. So, he adds something of a creative nature in 
addition to that which has been furnished by the com¬ 
poser and lyric writer. What is meant by the words, 
“Unique”, and “interpretative” among your col¬ 
leagues, those who know something about the amuse¬ 
ment world? Illustrate that to the Court? 

A. There are a large number of orchestra direc¬ 
tors who play what are known as stock orchestrations 
delivered by the publisher. When Mr. Waring re¬ 
ceives a composition he makes a special arrangement 
to fit his organization and gives it his unique style 
of presentation. Mr. Waring introduced to the radio 
what is known as the glee club style of vocal rendi¬ 
tion. It has been copied by many, but he is credited 
with the creation of that style of radio entertainment 
which is decidedly unique. The general reputation 
of Waring and his Pennsylvanians in the musical field 
—well, I would say they are the outstanding musical 
organization in the popular field. They are recognize 
as the best drawing card in business. 

Q. From your knowledge and experience, what 1 9 
the use or abuse of records of Mr. Waring and other 
similar interpretative artists throughout the country 

Mr. Schnader: That is objected to. 

Mr. Speiser: Leave out the word, “abuse 

The Court: If you limit it to Mr. 

I will overrule the objection. 
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Mk. Speiser: I will eliminate that part of the 
question and limit it to Mr. Waring. 

A. They are pretty generally used and abused. 

Q. Illustrate that? 

A. In restaurants, dance halls and radio stations, 
records that are several years old, that were recorded 
by Mr. Waring, are used quite frequently. 

Q. Any particular time of the day or night when 

they are used? 

A. I wouldn’t say any particular time, I have 
heard them at all times of day and night. 

By The Court: 

Q. I think you said on a previous occasion, that 
you had heard them frequently being broadcast over 
three stations at the same time in California. Was 
that correct, or was that some other witness? 

A. I don’t believe I testified to that. 

By Mr. Speiser: 

Q. Didn’t I understand you to say on a previous 
occasion they were in the habit of broadcasting them 
ffMediately preceding his general broadcast? 

A. Yes. 

Q- To confuse the pubic mind? 

1 don ’t know whether— it would confuse the 
P® he mind. I don’t know if that was the purpose 

Of what importance is Mr. Waring’s personal- 
pM^onique quality, so far as compositions are con- 

A. Compositions? 

Q- Yes. 

terpitf ) Ve11 ’ Mr - War i n g—I would say the final in- 
tho n, a i ° n ° f the composition adds quite as much as 
■(A 6 ® or- That is, to the interpretation. 

How large an organization do you employ? 

' !• ^ le or g an i za tion there is approximately 
y or forty-five people. It varies. 
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Q. How large a library do you have ? 

A. We have a library that I would estimate in 
value to be approximately a quarter of a million 
dollars. 

Q. How much, if you know, has been spent in the 
exploitation of Fred Waring and Waring’s Pennsyl¬ 
vanians in the past ten years? 

A. I would say $200,000 to $300,000. 

Q. Are you familiar with the agreement that Mr. 
Waring has with his own Company? 

A. With the corporation? 

Q. Yes. 

A. Yes. 

Q. What is that for? 

A. For his services. 

Q. Does it include any of his interpretative rights? 

A. No. He retains all his rights. 

Cboss-Examinatiox. 

By Mb. Schnadeb: 

Q. The arangers are the ones who work out the 
scores that are used, are they not? 

A. Under Mr. Waring’s supervision. 

Q. Then your answer is yes? 

A. Yes. 

Q. To my question. Those arrangers are different 
persons at different times? 

A. That is right. 

Q. What has the turn over been of this orchestra 
or band in the last ten years of personnel? 

A. Of personnel, the arrangers- 

Q. No, no. I mean the entire orchestra and band? 

A. In the past ten years? 

Q. Yes. 

A. I would say it might be entirely turned over. 
There are some of the original members of the organ- 
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ization—the original organization, but at various times 
they have all been replaced at individual concerts. Not 
all at the same time. 

Q. So there are times when at individual concerts 
you use people other than the regulars, is that correct? 

A. In addition to the regulars. 

Q. Of course, you say that $200,000 to $300,000 has 
been spent for exploitation over ten years. Is that cor¬ 
rect? 

A. I would. 

Q. What has the income been during that ten year 

period? 

A. The income of the organization has been—ten 
years ago it was approximately $6,000 a week, between 
five and six. It went up to sixty-five, then seventy-five, 
eighty-five and ten thousand a week. Now it is $13,500 

weekly. 

Q. I mean what is the total income of the organi¬ 
zation in the last ten years ? 

A. Well, I would have to figure that out. Say ten 
years ago it averaged approximately $5,000 a week for 
the first two years. After that approximately $6,000 
to $6,500. Last year at the rate of $12,000 a week, and 
in addition to that there were theatres played, and that 
income was approximately $12,000 in addition. That 
is all above expenses. 

Q. The expenditure of $200,000 or $300,000 for ex¬ 
ploitation in ten years, represents a relatively small 
Portion of the income? 

Mr. Speiser: We admit that. 

By Mr. Schnader: 

Q. The question was whether $200,000 or $300,000 
8 Pent over a ten year period for advertising or exploi¬ 
tation was not a relatively small percentage of the in¬ 
come of the organization? 
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A. It was a reasonable percentage. It wasn’t rel¬ 
atively small or large. 

Q. What you would normally expect to spend for 
advertising of an orchestra? 

A. It is a bit more, I imagine. As a matter of 
fact, I think it is many times more than an organization 
of this type would spend. 

Q. In percentage? 

A. Yes. 

Q. These two records that we are talking about in 
this case, do you know anything about their recording 
personally? 

A. No, I do not. 

Q. Are you able to tell us whether these selections 
were played by the orchestra before the records were 
made? 

A. I could not. 

By Mr. Carr: 

Q. Does your company engage an agency to pro¬ 
cure contracts for it? 

A. I procure the contracts. 

Q. You are on a salary for that purpose? 

A. That’s right. 

Q. I presume you secured the Ford contract? 

A. I did. 

Q. Are those your only duties in the company, to 
procure contracts ? 

A. And supervise the executive department. 

Q. The records that are shown here, you said 
something about their deterioration. Records them¬ 
selves don’t deteriorate? 

A. The performance doesn’t quite touch the stand¬ 
ard that has been reached by Mr. Waring in his con¬ 
certs since that record was made. That record does 
not give a true presentation of the real unit as it stands 
today. 
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Defendant’s Evidence 

Q. The records that are used in restaurants and 
small places of business, are what kind of records ? 

A. Similar records. 

Q. They come over the air though? 

A. They come through loud speakers in restau¬ 
rants. 

Q. You mean loud speakers from where? 

A. An amplifying system, from a machine on 

which- 

Q. A phonograph. That has been used extensively 

that way? 

A. So I understand. 

Mr. Speiser: That is the complainant’s case. 

Complainant Rests. 


DEFENDANT’S EVIDENCE. 

Mr. Schnader: On behalf of the defendant, I 
would like to offer in evidence paragraphs four¬ 
teen, twenty-two and twenty-four of the Answer, 
and that part of paragraph twenty-three which 
reads as follows: 

“23. That at the time the plaintiff performed 
said musical numbers for said records, plaintiff 
knew that said phonograph records would be so 
sold to the public . . . ” 

(Paragraphs fourteen, twenty-two and twen¬ 
ty-four of the Answer read as follows): 

“14. That plaintiff at the time said records 
were made, or at any other time, was not the copy¬ 
right proprietor of ‘I’m Young and Healthy’ and 
‘You’re Getting to be a Habit with Me’, but that 
said copyright proprietor thereof was M. Witmark 
& Sons, the publisher of said selections.’’ 
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“22. That prior to the purchase by the de¬ 
fendant of the said phonograph records, thousands 
of said records were sold throughout the United 
States, including the vicinity of Philadelphia.” 

“24. That prior to the playing of said records, 
defendant announced that the numbers about to be 
played were mechanical reproductions of plain¬ 
tiff’s rendition of said selections.” 

Mr. Schnader: I would like to offer in evi¬ 
dence Defendant’s Exhibits Nos. 1, 2, 3 and 4, con¬ 
sisting of an agreement between Harry Warren 
and the American Society of Composers, Authors 
and Publishers, an agreement between A1 Dubin 
and The American Society of Composers, Authors 
and Publishers, the check of the National Broad¬ 
casting Company, and the Articles of Association, 
of the National Association of Performing Artists. 

Mr. Speiser : I understood that Mr. Dubin was 
to be called to identify that. 

Mr. Schnader: They have all been identified. 

The Court : They have been identified by vour 
■witness. 

Mr. Speiser : They are only copies. 

Mr. Schnader : That is all they are alleged to 
be. 

Mr. Speiser: You said you would call Mr. 
Buck to identify them. 

The Court : Is Mr. Buck in Court ? 

Mr. Speiser : He is in Court. 

Mr. Schnader: We will call him. 
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GENE BUCK, recalled. 

By Mr. Schnader : 

Q. Were you in Court when Mr. Dubin and Mr. 
Warren identified these papers, marked Defendant’s 
Exhibits Nos. 1 and 2? 

A. Yes. 

Q. Do you also identify them as documents to 
which your Society is a party? 

A. I do. 

Q. What? 

A. This is a photostatic copy of an agreement be¬ 
tween the Society and Mr. Dubin. This is a photo¬ 
static copy of the contract or agreement between the 
Society and Mr. Warren. 

Q. Now, I show you paper marked Defendant’s 
Exhibit No. 5. On its face it is entitled an agreement 
between M. Witmark & Sons and the American Society 
of Composers, Authors and Publishers, 1501 Broad¬ 
way, New York City, dated August 29, 1929. I show 
you a photostatic copy of a document, and ask you 
whether that is a document to which M. Witmark & 
Sons and the American Society of Composers, Authors 
sad Publishers are parties? 

A. Yes. That is a photostatic copy of an agree¬ 
ment between the firm of M. Witmark & Sons and the 
American Society. 

Mr. Schnader : Now, may it please the Court, 

I offer in evidence Defendant’s Exhibits Nos. 1, 2 

and 5. 

Mr. Speiser: May I cross-examine Mr. Buck 

on them? 

The Court: Yes. 

Speiser: 

.» You have already testified you were President 
01 ASCAP? 
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A. Yes. 

Q. One of the contractees in each of these three ex¬ 
hibits ? 

A. That is right. 

Q. Is there anything in these exhibits relative to 
the question of rights and royalties for any particular 
record? 

Mk. Schnader : Objected to. Don’t they speak 
for themselves? 

Mr. Speiser: Then I object to their introduc¬ 
tion into evidence, because we are primarily con¬ 
cerned, as Mr. Schnader put it, with this record. 
We are primarily concerned with the rights that 
the authors have in the royalties on this record or 
the publishers have on this record. If rights to 
the royalties are not contained, as Mr. Buck can 
tell us, in these contracts, then the contracts have 
no place in this proceeding. 

Mr. Schnader : These contracts are offered in 
evidence to show that M. Witmark & Sons assigned 
to this Society all of their rights as authors and 
publishers of the songs during the period of this 
contract. Messrs. Dubin and Warren did the same 
thing. 

Mr. Speiser: Not all their rights. 

The Court: Whatever they assigned would 
be contained in the contracts. 

Mr. Speiser : Mr. Buck could tell us. 

By Mr. Speiser : 

Q. Are there any other right besides those con¬ 
tained— 

A. The only rights conveyed in the document 1 
have identified on this stand, is the right to publicly 
perform for profit, between the authors and the pub¬ 
lisher. No other right is conveyed by that document. 
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Me. Speiser : The contracts do not cover royal¬ 
ties on the phonograph record in this case, have 
nothing to do with it. I object to their admission. 

The Court : The objection is overruled. I will 
admit them for what they are worth. 

(Defendant’s Exhibits Nos. 1, 2, 3, 4 and 5 are 
offered in evidence, copies of which will be found 
attached hereto.) 

By Mr. Speiser : 

Q. Do these contracts contain any agreement be¬ 
tween Dubin, Warren, Witmark and AS CAP that are 
contingent upon the By-laws and Articles of Associa¬ 
tion of ASCAP? 

A. They naturally are, but that is the entire con¬ 
tract. 

Q. In conjunction with your By-laws ? 

A. Yes, with our Articles of Association. 

Q. Have you got those with you, Mr. Buck? 

A. I haven’t a copy of the By-laws. I would be 
v ery glad to furnish it. 

Mr. Speiser: I think in lieu of the fact that 
the Court has admitted the contract in evidence, 
and as the President of the Association has tes¬ 
tified they are to be read or construed in conjunc¬ 
tion with the Articles of Association and the By¬ 
laws of ASCAP, that they equally be admitted as 
°f the same import as these contracts. 

Mr. Schnader: I never heard of such a thing 

as that. 

The Court: I can’t tell of what importance 
they are until I see them. Have Mr. Buck submit 
a copy of the by-laws then you can take it up 
with Mr. Schnader. 
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By Mb. Schnader: 

Q. You were not trying to tell the Court that any 
part of these documents had been stricken out or any¬ 
thing of that sort? You were simply giving your in¬ 
terpretation of them? 

A. Yes. 

Mr. Speiser : It is agreed we need not call Mr. 
Buck for the purpose of identifying the By-laws. 
I will submit a copy to Mr. Schnader, and we can 
take it up later. 

The Witness: I would appreciate making a 
clarifying statement. 

By The Court: 

Q. Of course. What do you want to say? 

A. I merely want to say there are two distinct 
rights involved here. The right to record and the right 
to publicly perform. There is just as much difference 
between those rights as there is between the spring 
of the year and the spring of a watch. That is a dis¬ 
tinction I want to show in this record. 

By Mr. Speiser: 

Q. In other words, these assignments have noth¬ 
ing to do with the rights of recording ? 

A. Nothing whatever. 

By Mr. Schnader: 

Q. That is your interpretation of these contracts? 
A. No. As President of this Association. The 
Association has been in existence for twenty-one years. 
It is a voluntary association that licenses for public 
performance or the right to perform. There is a great 
distinction between the right to record and the right 
to perform, a distinction I desire to make for the rec¬ 
ord. 

Q. Are there any other agreements between Mr- 
Dubin, Mr. Warren and your Society? 
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A. No. 

Q. Or between Witmark & Sons and your Society? 
A. For the record’s sake, the same document that 
Dubin and Warren signed, is the same document that 
Witmark signed. 

Q. Did either of these parties sign any other doc¬ 
uments with your society? 

A. No. 

Q. Relating to any part of their rights in their 

songs ? 

A. No. The documents speak for themselves. 

Me. Schnader: I am glad that one of the op¬ 
position has finally reached that conclusion. 

By Me. Schnader: 

Q. I show you Defendant’s Exhibit No. 6, and 
ask you whether that is a document to which your 
society is a party? 

A. It is, sir. That is an agreement between the 
Society and the broadcasting station. 

Q. WDAS? 

A. Yes. 

Q. That is an agreement that was in effect dur¬ 
ing the year 1934? If I am not mistaken, it is dated 
October 1st, 1932, for a period of five years. Is that 

correct? 

^ A. I didn’t look at it, at the date. Possibly it is 

Q- You can see it yourself? 

A. Yes. 

Q- For what term? 

| A. For one year I think, not five years. 

Q- You know that your Society - 

A. That is a three-year license. 

Q- S° it was in effect last year? 

A. That’s right. 

Mr. Speiser: This 


year you mean. 
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Mb. Schnader: 1934. 

Mr. Speiser: 1935 it has got to be, because 
we don’t allege anything- 

The Witness : It is a three-year license, your 
Honor. 

By Mr. Schnader: 

Q. It was in effect, when these records were played 
by- 

Mr. Speiser: If that agreement ended in 1934, 
it is beyond redemption. 

Mr. Schnader: It ended in 1935. It is dated 
October 1st, 1932. 

Mr. Speiser: For how many years? 

Mr. Schnader: Three years. 

Mr. Speiser: It was still in effect. 

Mr. Schnader: I offer in evidence Defend¬ 
ant’s Exhibit No. 6. 

Mr. Speiser: I would like to cross-examine ] 
him first. 

By Mr. Speiser: 

Q. Is there anything in that agreement to g ive 
the right to play Fred Waring’s records? 

Mr. Schnader: I object again on the grounjM 
that the agreement speaks for itself. 

The Court: I think it speaks for itself- 

Mr. Speiser: I think we ought to have a sta e^ I 
ment from Mr. Buck, president of the 1 

to whether that authorized this station to P jl 
anything except the music of their own mein 
whether he has by this paper or by word of ^ 
given any right or license to the defendant 0B j 
pany to perform Mr. Waring’s records. 
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The Court: Ask him as President if he had 
the authority. 

By Mr. Speiser: 

Q. Have you that right? 

A. We have no authority to convey those rights. 
Q. Therefore, they are not taken care of at all 

in this paper? 

(Objected to.) 

(Objection sustained.) 

(Copy of Defendant’s Exhibit No. 6, the 
agreement between the American Society of Com¬ 
posers, Authors and Publishers and WDAS broad¬ 
casting station, will be found attached hereto.) 

By Mr. Schnader: 

Q. Your society has only one form of agreement 
with persons who belong to it and have assigned their 

rights to it? 

A. That is all. 

Q. So the arrangers who were named by Mr. War- 
mg a little while ago as belonging to your Society— 
Henderson and Perkins—if they were members of 
your society, they all had signed such an agreement ? 

A, If those members of Mr. Waring’s organiza¬ 
tion are in our society, they are in our Society as crea¬ 
tors, as authors or composers. That is what brings 
e m under the jurisdiction of the Society. As I un- 
. ers tood him, they were in the employ of Mr. War- 
an d Mr. Waring asked them to make arrangements 
0 these particular works for him under his guidance. 
. Q- Their agreement with you would be like this 
Messrs. Dubin and Warren? 

Their agreement that brings them into the So- 
*elv 1S ^ e y have personally composed them- 
es > as authors or composers, not as arrangers. 
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Q. They must sign this type of agreement, must 
they not, the same one that Mr. Dubin and Mr. War¬ 
ren signed? 

A. If he is an author or composer, he signed that 
agreement—they signed that agreement. I want to 
make this clear: They must first qualify as a composer 
or author to join the Society, not as an arranger. The 
Association does not take in arrangers. 

Q. I am talking about members of the Society? 

A. Yes. 

Q. If they are members, then they sign this agree¬ 
ment? 

A. Yes. 

Q. If Mr. Waring is correct and they are members, 
they have signed such an agreement? 

A. It is possible, if they are authors or composers. 

Q. Do you know these men Henderson, Perkins 
and Mr. Waring’s brother, Tom? 

A. I know of them, yes. 

Q. Are they members of your Society? 

A. If I had the membership list before me I would j 
be glad to tell you. We have a thousand members. 

(Membership list is handed to witness.) 1 

A. (Continuing.) Would you give me their names? 

By Mb. Schnader: 

Q. Tom Waring? I 

A. Mr. Waring is not a member—at least, when 

this list was made up. 

Q. That is of what date? 

A. It is dated August 1st, 1935. I 

Q. So his brother was mistaken in thinking 

was ? i- 

A. There is the possibility that he has an app ^ 
cation before the Society for membership. This j ^ I 
consists only of the active members of the organiZ a 'j| 
tion. Now, what were the other names? 









Gene Buck, Direct 


147a 



Q. It is not important, Mr. Bnck. We can look 
it up ourselves. There is no misunderstanding be¬ 
tween us. Mr. Henderson, if a member, has signed 
such an agreement as Mr. Dubin and Mr. Warren 
signed, is that right? 

A. That is true. 

By Me. Speiser : 

Q. That doesn’t cover his arrangements, but 
merely original compositions? 

A. That’s right. 

Mr. Schnader: I object to that and ask that 
it be stricken out on the ground that this agree¬ 
ment is to be interpreted by the Court, not by Mr. 
Buck, Mr. Speiser, Mr. Carr or myself. 

Mr. Speiser: That is true, but I think he said 
—if I am wrong, correct me—they did not take 
in arrangers. They only took in authors and com¬ 
posers. 

The Witness: You must be the creator of a 
song or its publisher. 

Mr. Schnader: We offer to prove this particular 
record was purchased by WDAS at Weymann’s in 
Philadelphia, where records were on general sale to 

the public. 

Mr. Speiser: I have no objection to that offer. 
The Court: Very well. 

Mr. Schnader: That is not only an offer, but an 

admission. 

Mr. Speiser: All right. 

1 Mr. Schnader: I offer Defendant’s Exhibit No. 7 
evidence, copy of copyright license agreement be- 
d^een the RCA Victor Company and the publisher, M. 
H ltmark & Sons; and on the record it can be stated 






148a 


Gene Buck, Direct 


that there is a similar copyright license agreement 
in evidence for the other selection that is referred to. 
I don’t see the sense of putting the other one in. 

(Copy of Defendant’s Exhibit No. 7 will be 

found attached hereto.) 

Me. Schnader: Mr. Carr is concerned as to 
whether it is an acknowledged fact that this check was 
received by Mr. Waring. 

The Court: He said it was. 

Mr. Speisee: We admit of record that Mr. Waring 
received $500 in payment of the making of these two 
records. 

The Court : The check is for $1250. 

Me. Speiser: There were five recordings. This 
seems to have covered it. 

The Court: It is admitted that this is the check 
which paid for this recording? 

Mr. Speiser: Yes, sir. 

Mr. Schnader: I think that is about all. 

The Court: Everything is in, except the By-laws 
to be furnished by Mr. Buck, subject to an examination 
by you two gentlemen? 

Mr. Schnader: Yes, sir. 


Testimony Closed. 
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\ 




VE 

VICTOR 
Not Licensed for 
Radio Broadcast 24214-A 
I’m Young and Healthy— Fox Trot 

(From Warner Bros, picture “Forty-Second 
Street”) 

(Soy Joven y Fuerte) 

(A1 Dubin-Harry Warren) 

Waking’s Pennsylvanians 
Vocal refrain by Tom Waring 


Not Licensed for 

Radio Broadcast 24214-B 

You’re Getting to Be a Habit With Me — Fox Trot 
(From Warner Bros, picture “Forty-Second 
Street”) 

(Te Voy Queriendo) 

(A1 Dubin-Harry Warren) 

Waring’ s Pennsylvanians 
Vocal refrain by Tom Waring 


PLAINTIFF’S EXHIBIT 2. 

.El 2c rec’d. 

Application 

. rec’d . 

.Fee rec’d $ . 

Important. Applicant must not write in the blank 
a ^ ove » to do so will cause delay in Copyright 

Office. 
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APPLICATION FOR COPYRIGHT 

Foe Republished Musical Composition With New 
Copyright Matter 

Register of Copyrights, Washington, D. C. 

Date. 

Of the Republished Musical Composition named 
herein, containing new copyright matter, by a citizen J 
of the United States, Two complete copies of the best 
edition published on the date stated herein aie here-B 
with deposited to secure copyright registration accord¬ 
ing to the provisions of the Act of Mar. 4, 1909. $ 1 
(statutory fee for registration and certificate) is also 
inclosed. The copyright is claimed upon the new copy¬ 
right matter as stated below, the author of which is a 
citizen or subject of the country stated below. The 
copyright is claimed by 

(1) Name of copyright owner Fred Waring 

(Write full legal name of copyright owner) 

(2) Address 1697 Broadway New York City 

v ' New York 

(3) Author of new copyright matter Fred Wanng 
Use This Blank Only for Musical Composition 

Republished With New Copyright Matter 

(4) Country of which the author of the new matter is 
a citizen United States 

(5) If an alien author domiciled in the United States, 

state where J 

(6) Title of musical composition Lullaby of Broa - 

way 

(7) State exactly on what new matter 
copyright is claimed (see Sec. 6 of 

Act of 1909) Personal interpretation 

by Fred Waring 

(8) Published on the 14th day of March, 193o 

(State here the day, month, and year when the work was P 
on sale, sold, or publicly distributed) 
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(9) Send certificate of registration to 

Irving F. Goodfriend 

205 E. 42nd Street New York City New York 
(10) Name and address of person or firm sending the 
fee 1697 Broadway New York City NewYork 
(July, 1933-3,000) 

U. S. Government Printing Office: 1933 


PLAINTIFF’S EXHIBIT 3. 


Office of the 

Register of Copyrights 

Library of Congress 
Copyright office 

ES:JRE Washington August 22, 1935 

Dear Sir: 

In response to your letter of July 29, we point out 
that there is no provision in the Copyright Act for the 
registration of phonograph records. Furthermore, it 
was held in M. Witmark & Sons v. Standard Music Roll 
Co. (221 Fed. 376) that records are not “legible” 
copies and hence are not acceptable as deposits. 

It should be borne in mind, however, that under 
section 1 of the Act published and/or unpublished 
music is amply protected and that the right to use 
music on phonograph records and other mechanical de¬ 
vices is specifically covered in section 1, subsection (e). 
Section 6 of the Act gives to the copyright owner the 
right to make “. . . adaptations, arrangements, . . . 
or other versions of works ...” Hence, if your client 
has rights of this kind to protect, registration of his 
)vork entitled “Lullaby of Broadway” could be made 
111 either published or unpublished form, depending 
Upon whether or not “legible” copies have been placed 
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on sale, sold, or publicly distributed. For procedure 
see Circular Letter 58. 

Finally it should be noted that there is not and 
never has been any provision in the Act for the pro¬ 
tection of an artist’s personal interpretation or rendi¬ 
tion of a musical work not expressible by musical nota¬ 
tion in the form of “legible” copies although the sub¬ 
ject has been extensively discussed both here and 
abroad. 

In your reply please refer to Remittance No. 
35840 under which your fee of $2.00 is being held. 

Respectfully, 

(Signed) Wm. Brown, 
Register of Copyrights. 

Enclosure: 

Forms E-l, E-2 
Circ. Let. 58 

Irving F. Goodfriend, Esq. 

205 East 42nd Street 
New York, New York. 

Stamped Copy. 
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DEFENDANT’S EXHIBIT 1. 

No. 287 
Rec’d Dec. 8, 1928 

AGREEMENT BETWEEN 
Harby Warren 
and 

American Society 

of 

Composers, Authors & Publishers 
1501 Broadway 
New York City 


Dated: 

December 8th, 1928. 

(AS of CAP) 


Agreement made between the Undersigned (for 
brevity called “Owner”) and the American Society of 
Composers, Authors and Publishers (for brevity 
called “Society”), in consideration of the premises 
and of the mutual covenants hereinafter contained, as 
follows. 

The Owner sells, assigns, transfers and sets over 
unto the Society for the term hereof, the entire exclu¬ 
sive right of public performance (as hereinafter de¬ 
fined), in each musical work: 

Of which the Owner is a copyright proprietor; or 

Which the Owner, alone, or jointly, or in collab¬ 
oration with others, wrote, composed, published, ac¬ 
quired or owned; or 

In which the Owner now has any right, title, inter- 
est or control whatsoever, in whole or in part; or 

Which hereafter, during the term hereof, may be 
^ritten, composed, acquired, owned, published or copy¬ 
righted by the Owner, alone, jointly or in collaboration 
^ith others; or 
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In which the Owner may hereafter, during the 
term hereof, have any right, title, interest or control, 
whatsoever, in whole or in part. 

The exclusive right of public performance in every 
such musical work shall be deemed assigned to the So¬ 
ciety by this instrument and shall vest in and be the 
absolute property of the Society for the term hereof, 
immediately upon the work being written, composed, 
acquired, owned, published or copyrighted. 

The rights hereby assigned shall include: 

(a) All the rights and remedies for enforcing the 
copyright or copyrights of such musical works, whether 
such copyrights are in the name of the Owner and/or 
others, as well as the right to sue under such copyrights 
in the name of the Society and/or in the name of the 
Owner and/or others, to the end that the Society may 
effectively protect and be assured of all the rights 
hereby assigned. 

(b) The exclusive right of public performance of 
the separate numbers, songs, fragments or arrange¬ 
ments, melodies or selections forming part or parts 
of musical plays and dramatico-musical compositions, 
the Owner reserving and excepting from this assign¬ 
ment the right of performance of musical plays and 
dramatico-musical compositions in their entirety, or 
any part of such plays or dramatico-musical composi¬ 
tions on the legitimate stage. 

(c) The right of public performance by means of 
radio broadcasting, telephoning, “wired wireless,” all 
forms of synchronism with motion pictures, and/or 
any method of transmitting sound; Provided, however, 
that the Owner shall have the right, in good faith, by 
written notice to the Society, to restrict, limit or pro¬ 
hibit the public performance by radio broadcasting of 
works the copyright of which is vested in the Owner, 
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and the Society agrees that all licenses by it issued 
shall contain a provision reserving its right to re¬ 
strict or limit, or to prohibit entirely, the performance 
by broadcasting of any works in its repertory; and 
Provided further, that if the Owner notify the Society 
in writing to restrict, limit or prohibit the public per¬ 
formance of such copyrighted work, the Owner shall 
not, by the service of such notice, become repossessed 
of any of the rights transferred to the Society by this 
assignment. 

2. The term of this agreement shall be for a period 
of five (5) years from the first day of January, 1931, 
and expiring on the 31st day of December, 1935. 

3. The Society agrees, during the term hereof, in 
good faith to use its best endeavors to promote and 
carry out the objects for which it was organized, and 
to hold and apply all royalties, profits, benefits and 
advantages arising from the exploitation of the rights 
assigned to it by its several members, including the 
Owner, to the uses and purposes as provided in its 
Articles of Association (to which reference is hereby 
made), as now in force or as hereafter amended. 

4. The Owner hereby irrevocably, during the term 
hereof, authorizes, empowers and vests in the Society, 
exclusively, the right to enforce and protect such rights 
°f public performance under any and all copyrights, 
whether standing in the name of the Owner and/or 
others, in any and all works copyrighted by the Owner, 
and/or by others; to prevent the infringement thereof, 
to litigate, collect and receipt for damages arising 
from infringement, and in its sole judgment to join 
the Owner and/or others in whose names the copy¬ 
right may stand, as parties plaintiff or defendants 
111 suits or proceedings; to bring suit in the name of 
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the Owner and/or in the name of the Society, or others 
in whose name the copyright may stand, or otherwise, 
and to release, compromise, or refer to arbitration 
any actions, in the same manner and to the same ex¬ 
tent and to all intents and purposes as the Owner 
might or could do, had this instrument not been made. 

5. The Owner hereby makes, constitutes and ap¬ 
points the Society, or its successor, the Owner’s true 
and lawful attorney, irrevocably during the term 
hereof, and in the name of the Society or its successor, 
or in the name of the Owner, or otherwise, to do all 
acts, take all proceedings, execute, acknowledge and 
deliver any and all instruments, papers, documents, 
process and pleadings that may be necessary, proper 
or expedient to restrain and recover damages in re¬ 
spect to or for the infringement or other violation of 
the rights of public performance in such works, and 
to discontinue, compromise or refer to arbitration any 
such proceedings or actions, or to make any other dis¬ 
position of the differences in relation to the premises. 

6. The Owner agrees from time to time to execute, 
acknowledge and deliver to the Society, such assur¬ 
ances, powers of attorney or other authorizations or 
instruments as the Society may deem necessary or 
expedient to enable it to exercise, enjoy and enforce, 
in its own name or otherwise, all rights and remedies 
aforesaid. 

7. It is mutually agreed that during the term 
hereof the Board of Directors of the Society shall he 
composed of an equal number of writers and publish¬ 
ers respectively and that the royalties distributed by 
the Board of Directors shall be divided into two (2) 
equal sums, and one (1) each of such sums credited 
respectively to and for division amongst (a) the writer 
members, and (b) the publisher members, in accord- 
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ance with the system of distribution and classification 
as determined by the Classification Committee of each 
group, in accordance with the Articles of Association 
as in effect on January 1, 1931, except that the class¬ 
ification of the Owner within his class may be changed. 

8. The Owner agrees that his classification in the 
Society as determined from time to time by the Class¬ 
ification Committee of his group and/or the Board 
of Directors of the Society, in case of appeal by him, 
shall be final, conclusive and binding upon him. 

The Society shall have the right to transfer the 
right of review of any classification from the Board 
of Directors to any other agency or instrumentality 
that in its discretion and good judgment it deems best 
adapted to assuring to the Society’s membership a 
just, fair, equitable and accurate classification. 

The Society shall have the right to adopt from 
time to time such systems, means, methods and for¬ 
mulae for the establishment of a member’s status in 
respect of classification as will assure a fair, just and 
equitable distribution of royalties among the mem¬ 
bership. 

9. “Public Performance” Defined. The term 
public performance” shall be construed to mean 

vocal, instrumental and/or mechanical renditions and 
representations in any manner or by any method what¬ 
soever, including transmissions by radio broadcasting 
stations, transmissions by telephony and/or “wired 
wrreless and/or reproductions of performances and 
renditions by means of devices for reproducing sound 
recorded in synchronism or timed relation with the 
aking of motion pictures. 

O 19* “Musical Works” Defined. The phrase “mu¬ 
sical works” shall be construed to mean musical com¬ 
positions and dramatico-musical compositions, the 
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words and music thereof, and the respective arrange¬ 
ments thereof, and the selections therefrom. 

11. The powers, rights, authorities and privileges 
by this instrument vested in the Society, are deemed 
to include the World, provided, however, that such 
grant of rights for foreign countries shall be sub¬ 
ject to any agreements now in effect, a list of which 
are noted on the reverse side hereof. 

Signed, Sealed and Delivered, on this 8th day of 
December 1928. 


Owner Harry Warren 


Society 


American Society of Composers, 
Authors and Publishers, 

By Chas. K. Harris 

Secretary. 


Foreign Agreements at This Date in - Effect 
(See paragraph 11 of the within agreement) 
Country With (name of Firm) Expires Remarks 


DEFENDANT’S EXHIBIT 2. 
Agreement Between 
A1 Dubin 

AND 

American Society 
of 

Composers, Authors & Publishers 


Dated 

Oct. 18th, 1929. 

(Identical with Agreement between Harry War¬ 
ren and American Society of Composers, Authors & 
Publishers, printed next above as “Defendant’s Ex¬ 
hibit 1.”) 
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“Check No. 88869. New York, November 18, 1932. 

Voucher No. 11-1055 

NBC Artists Service 

of the National Broadcasting Company, Inc. 
In full settlement for services 

RCA Victor Recording Studios—11/2, 4, 10/32 
Pay The sum of $1250 and 00^ Dollars $1,250.00 
To the National Broad-Casting Company, Inc. 

order 

of Fred Waring. (Signed) B. J. Seyford, 

Treasurer 

To the (Signature illegible.) 

Irving Trust Company Woolworth 
of 

Woolworth Building, New York, N. Y. 

( 8 ).” 

(Endorsed on back of check)— 

(Stamped on back of check):—“Pay to the order of 
Blair County National Bank & Trust Co. 
Waring’s Pennsylvanians 
Fred M. Waring, Prop. 

Fred Waring.” 

(Stamped):— “O/T 

Received Payment 1-67 
Nov. 23, 1932. 

Irving Trust Company 
New York 

1-67 out of Town Office O/T”. 

(Stamped):— “Pay to the order of 
Any Bank or Banker 
Prior endorsements guaranteed 
Nov. 22, ’32 

First Blair National Bank”. 
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DEFENDANT’S EXHIBIT 4. 

National Association 
of 

Performing Artists 
1697 Broadway 


Articles of Association 


(Attached to booklet):— 

Officers 

Fred Waring President 

Meyer Davis Vice-Pres. 

Josef Pasternack Secretary 

Don Voorhees Treasurer 

Board of Directors 
Fred Waring, 

Chairman 
Frank Crumit 
Meyer Davis 
George Gershwin 
Lewis James 
Guy Lombardo 
Ray Noble 
Walter O’Keefe 
Josef Pasternack 
Fritz Reiner 
Don Yoorhees 
Paul Whiteman 
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Articles oe Association 
Article I 

Objects and Purposes 

Section 1. We constitute ourselves a voluntary as¬ 
sociation under the name of ‘ ‘ National Association oe 
Performing Artists” for the following objects and 
purposes, to-wit:— 

(A) To protect performing artists against pira¬ 
cies of any kind. 

(b) To promote reforms in the law respecting the 
rights of performing artists. 

(c) To procure uniformity and certainty in the 
law respecting the rights of performing artists 
throughout the world. 

(d) To abolish abuses and unfair practices and 
methods in connection with the reproduction of artistic 

performances. 


(e) To endeavor to have the Congress of the 
United States amend the Copyright Act, so as to rec¬ 
ognize and give rights to all musicians, singers, instru¬ 
mentalists, conductors, actors, lecturers and all other 
mterpretive artists, for their individual interpreta¬ 
tions. 


(f) To obtain judicial recognition at common law 
aric j equity of the right of property of the performing 
ar tists in phonograph records, discs, electrical tran¬ 
slations, sound tracks, or any other mechanical re¬ 
cording of sound, including television, and judicial pro- 
mition, enjoyment and restrain against use of such 
ecordings for performances for profit without author- 
1 y and accounting. 


(g) To obtain judicial recognition at common law 
equity of the right of property of all musicians, 
Sl ®gers, instrumentalists, conductors, actors, lecturers 
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and all other interpretive artists in and to their indi¬ 
vidual interpretations, and judicial prohibition, en- 
joinment and restraining orders against the use of such 
interpretations for performance for profit without au¬ 
thority and accounting. 

(h) To prosecute and institute proceedings, both 
prohibitory and remedial, for the infringement and the 
unauthorized use of reproduction of the individual and 
combined efforts and personalities of musicians, sing¬ 
ers, instrumentalists, conductors, actors, lecturers and 
all other interpretive artists, and to enforce the liabil¬ 
ity for the payment of royalties or license fees for the 
reproduction in any form of such individual efforts. 

(i) To protect, prosecute and enforce all rights 
held or acquired by its members, whether such rights 
exist or arise out of legislative enactment, judicial de¬ 
cision in law or equity, agreement or otherwise, in re¬ 
spect to the unauthorized recording and/or broadcast¬ 
ing, or the unauthorized use of the recordings of its 
members ’ performances. 

(j) To acquire and hold the aforesaid right of its 
members and issue licenses to and collect royalties 
from persons desiring to use for profit the recordings 
of its members’ performances, or persons desiring to 
record broadcasts of its members’ performances. 

(k) To protect its members against the unauthor¬ 
ized use of their performance by any recording, tran¬ 
scription or other mechanical record of sound, includ¬ 
ing television. 

(l) To adjust and arbitrate differences and con¬ 
troversies between its members, and between its mem¬ 
bers and others, and to represent its members in con¬ 
troversies, actions and proceedings involving the rigbj 
of use of its members’ recordings, or the unauthorize 0 
recording of its members ’ performances or broadcasts- 
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(m) To enter into agreements with other similar 
associations in foreign countries, providing for the re¬ 
ciprocal protection of the rights of the members of 
each Association. 

(n) To do any and all other acts or things which 
may he found necessary or convenient in carrying out 
any of the objects and purposes of the Association or 
in protecting or furthering its interests or the inter¬ 
ests of its members. 

Section 2. The Principal office of the Association 
is to be located in the City of New York. 


Article II. 

Duration 

The duration of the Association shall be ninety- 
nine years. 


Article III. 

Membership. 

Section 1. The membership of this Association 
shall be divided into four classes, as follows:— 

Class A. Any actor, singer, conductor, instrumen¬ 
talist, lecturer, and any other interpretive artist or 
Performer shall be eligible to membership under this 
class. 

Class B. Any organization of artists constituting 
611 or chestra, which has legal or equitable rights in 
^echanical reproductions, shall be eligible to member- 
8 nip under this class. 

Class C. Any person who has acquired by will or 
^der any law, the right, title and interest of a de¬ 
based performer may be elected to membership under 
18 class. Members of this class shall not have voting 
P°Wer or be eligible to hold office. 
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Class D. Any person, firm or corporation which has 
rendered to the art or industry of music, or to this As¬ 
sociation, a notable or conspicuous service, may be 
eligible to membership under this class and elected 
thereto by unanimous vote of the Board of Directors. 
All nominations in respect of this class of membership 
shall however be tabled at the meeting first presented, 
and may not be acted upon until or after the next suc¬ 
ceeding meeting. Members in this class shall not be en¬ 
titled to vote, hold office, or share in any of the rights, 
benefits, privileges, royalties or emoluments. 

This Association, being purely voluntary, any 
member in good standing may withdraw at any time. 

Section 2. Dues. The Annual dues of members of 
the Association shall be set by the Board of Directors 
from time to time and shall be payable in such amounts 
and at such times as the Board may direct. 

Section 3. Application for Membership. Applica¬ 
tion for membership shall be made in writing upon a 
printed blank form prepared by the Committee on 
Membership. Every application shall be submitted to 
the Membership Committee and shall be accompanied 
by proof of eligibility to membership. 

Section 4. Intent of Application. The signing and 
presentation of such an application to the Member¬ 
ship Committee shall be deemed and construed to be 
an agreement on the part of the applicant to fulfill* 
duly perform, and abide by the Articles of Association, 
and all requirements herein contained; and to conform 
to, duly perform and abide by the by-laws, rules, regu¬ 
lations or resolutions, whether expressed in the Arti¬ 
cles of Association or otherwise, which may be in force 
at the time of such application or may thereafter from 
time to time be adopted, and to all amendments of and 
additions to the Articles of Association, by-laws, rules 
or regulations which after the time of such appli ca " 
tion may from time to time be adopted. 
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Section 5. Obligation of Applicant. There shall 
automatically vest in the Association upon election to 
active membership, and the Association shall hereby 
be authorized and empowered and shall have the ex¬ 
clusive right to license on behalf and as the agent of 
the applicant the mechanical reproduction of the ap¬ 
plicant’s performances and the performance of any 
mechanical reproduction made by the applicant. Each 
member shall make, execute and deliver such instru¬ 
ments or documents as shall be necessary to effectuate 
the aforesaid purpose. 

Section 6. Election to Membership. A majority 
vote of all members of the Board of Directors shall be 
necessary to elect an applicant to membership. 

Section 7. Members’ List of Performances. The 
applicant on being elected to membership shall, upon 
request, state upon a regular printed form furnished 
by the Secretary, a brief title, description and the date 
of each of his performances, renditions or interpreta¬ 
tions, mechanically or otherwise. Each member shall 
upon the performance, rendition or interpretation of 
bis talent, furnish to the Secretary a brief title, de¬ 
scription and the date of each of his said performance, 
renditions or interpretations. 

Section 8. Membership Roll. It shall be the duty 
°r the Membership Committee to prepare and keep a 
membership roll or list of members of the Association. 


Article IV. 

Board of Directors 

Section 1 . Elections, (a) The Board of Directors 
1 consist of fifteen directors, all of whom shall be 
.enters of the Association. They shall be elected at 
Vot rS ^ meetin S ibis Association by the majority 
e of the members of the Association, and shall con- 
Bmre in office until their successors are elected. Thev 
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shall be divided into three divisions of equal number. 
At the first election held one division, consisting of five 
directors shall he elected to serve for one year; one 
division similarly constituted for two years, and one 
division similarly constituted for three years • but when 
the term of each division expires their successors shall 
be elected to serve for three years. 

(b) After the first election, all vacancies of what¬ 
soever nature, whether by death, resignation or expira¬ 
tion of term, shall be filled by additional directors who 
shall be elected by the majority vote of the then remain¬ 
ing directors for a term not to exceed three years. 
They shall be elected and serve in the same manner as 
provided in the foregoing section. 

Section 2. The Board of Directors shall have the 
right and power by a majority vote, to increase the 
number of directors to a number greater than fifteen 
from the membership of the Association. 

Section 3. Quorum. Eight members of the Board 
of Directors shall be necessary to constitute a quorum 
and the vote of a majority of such quorum shall be re¬ 
quired and shall be sufficient to adopt or pass any mo¬ 
tion or resolution authorizing or directing any act or 
thing within the power of the Board. Any number less 
than a quorum may meet and adjourn from time to 
time until a quorum be present. 

The Board may determine the rules of its pro¬ 
cedure and make any and all regulations necessary for 
the carrying on of the business of the Board of Direc¬ 
tors and the officers, agents and servants cf the As¬ 
sociation. 

Section 3. Meetings of the Board. The Board 
shall meet at least once in each month except July and 
August and shall hold an anual meeting in the month 
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of June in each year. Notices of regular or special 
meetings of the Board of Directors shall be given by 
mail by the Secretary to each director at his last known 
post office address at least two days previous to the 
time fixed for the meeting. Special meetings of the 
Board of Directors may be called by the President or 
Secretary, and shall be called by either of them on the 
written request of any eight directors. 

Section 4. The Board of Directors shall keep a 
record of its proceedings which shall be submitted at 
the annual meeting of the Association, and shall re¬ 
port at such meeting, or at any special meeting of the 
Association, any business which in its judgment re¬ 
quires the action of the Association. 

Section 5. Advisory Board. The Board of Direc¬ 
tors shall have the power to appoint an Advisory 
Board and honorary officers who shall serve at the will 
of the Board of Directors. 

Articles five to seven concerning specifically the 
duties of Officer and Directors have been omitted. 

Article XIII. 

Standing Committees 

Section 1 . Membership Committee. There shall be 
a standing committee to be known as “Membership 
Committee” which shall pass upon the eligibility of all 
candidates for membership. 

|[ Section 2. Classification Committee. There shall 
e a classification committee which shall classify and 
6 r oup the members of this Association, and thereby 
e termine the amount of royalty to be received by each 
Member under Classes A, B, C and D. 

Section 3. There shall be a Finance Committee of 
Sectors appointed by the President, who shall attend 
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to and supervise all the fiscal operations of the Asso¬ 
ciation to the extent and in the manner directed by the 
Board, and this or such other committee as may be ap¬ 
pointed by the President shall examine all accounts of 
the Association at the close of each fiscal year and at 
such other times as may be deemed necessary, and re¬ 
port thereon. 


Article XIV. 

Distribution of Funds 

The general funds which the Association shall re¬ 
ceive from royalties, license fees or payment for the 
use of records, discs or individual efforts of any mem¬ 
ber under any class whatsoever, shall be distributed 
quarterly among the members of this Association in 
accordance with their respective classifications as de¬ 
termined by the Classification Committee, after first 
deducting the necessary expenses of this Association 
and such amount for reserve and relief funds as the 
Board of Directors may deem advisable or necessary 
to carry out the objects and purposes of this Associa¬ 
tion. 


Article XV. 

Amendments 

These Articles and By-Laws may be changed by 
the majority vote of the Board of Directors at any 
meeting of the Board of Directors. 
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No. 65 

Rec’d Sept. 19, 1929 
AGREEMENT BETWEEN 

M. Witmark & Sons 
and 

American Society 
of 

Composers, Authors & Publishers 
1501 Broadway 
New York City 


Dated: 

August 29th, 1929. 


Agreement made between the Undersigned (for 
brevity called “Owner”) and the American Society of 
Composers, Authors and Publishers (for brevity 
called “Society”), in consideration of the premises 
and of the mutual covenants hereinafter contained, as 
follows: 

The Owner sells, assigns, transfers and sets over 
unto the Society for the term hereof, the entire exclu¬ 
sive right of public performance (as hereinafter de¬ 
fined), in each musical work: 

Of which the Owner is a copyright proprietor; or 

Which the Owner, alone, or jointly, or in collab¬ 
oration with others, wrote, composed, published, ac¬ 
quired or owned; or 

In which the Owner now has any right, title, inter- 
es t or control whatsoever, in whole or in part; or 
1 1 Which hereafter, during the term hereof, may be 
jfritten, composed, acquired, owned, published or copy¬ 
righted by the Owner, alone, jointly or in collaboration 
w ith other; or 
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In which the Owner may hereafter, during the 
term hereof, have any right, title, interest or control, 
whatsoever, in whole or in part. 

The exclusive right of public performance in every 
such musical work shall be deemed assigned to the So¬ 
ciety by this instrument and shall vest in and be the 
absolute property of the Society for the term hereof, 
immediately upon the work being written, composed, 
acquired, owned, published or copyrighted. 

The rights hereby assigned shall include: 

(a) All the rights and remedies for enforcing the 
copyright or copyrights of such musical works, whether 
such copyrights are in the name of the Owner and/or 
others, as well as the right to sue under such copyrights 
in the name of the Society and/or in the name of the 
Owner and/or others, to the end that the Society may 
effectively protect and be assured of all the rights 
hereby assigned. 

(b) The exclusive right of public performances of 
the separate numbers, songs, fragments or arrange¬ 
ments, melodies or selection forming part or parts of 
musical plays and dramatico-musical compositions, the 
Owner reserving and excepting from this assignment 
the right of performance of musical plays and 
dramatico-musical compositions in their entirety, or 
any part of such plays or dramatico-musical compo¬ 
sitions on the legitimate stage. 

(c) The right of public performance by means of 
radio broadcasting, telephoning, “wired wireless”, all 
forms of synchronism with motion pictures, and/or 
any method of transmitting sound; Provided, however, 
that the Owner shall have the right, in good faith, by 
written notice to the Society, to restrict, limit or pro¬ 
hibit the public performance by radio broadcasting of 
works the copyright of which is vested in the Owner, 
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and the Society agrees that all licenses by it issued 
shall contain a provision reserving its right to restrict 
or limit, or to prohibit entirely, the performance by 
broadcasting of any works in its repertory; and Pro¬ 
vided further, that if the Owner notify the Society in 
writing to restrict, limit or prohibit the public per¬ 
formance of such copyrighted work, the Owner shall 
not, by the service of such notice, become repossessed 
of any of the rights transferred to the Society by this 
assignment. 

2. The term of this agreement shall be for a period 
of five (5) years from the first day of January, 1931, 
and expiring on the 31st day of December, 1935. 

3. The Society agrees, during the term hereof, in 
good faith to use its best endeavors to promote and 
carry out the objects for which it was organized, and 
to hold and apply all royalties, profits, benefits and 
advantages arising from the exploitation of the rights 
assigned to it by its several members, including the 
Owner, to the uses and purposes as provided in its 
Articles of Association (to which reference is hereby 
made), as now in force or as hereafter amended. 

4. The Owner hereby irrevocably, during the term 
hereof, authorizes, empowers and vests in the Society 
exclusively, the right to enforce and protect such rights 
°f public performance under any and all copyrights, 
whether standing in the name of the Owner and/or 
others, in any and all works copyrighted by the Owner, 
and/or by others; to prevent the infringement thereof, 
to litigate, collect and receipt for damages arising from 
Wfringement, and in its sole judgment to join the 
Owner and/or others in whose names the copyright may 
stand, as parties plaintiff or defendants in suits or pro¬ 
ceedings ; to bring suit in the name of the Owner and/or 
111 the name of the Society, or others in whose name the 
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copyright may stand, or otherwise, and to release, 
compromise, or refer to arbitration any actions, in the 
same manner and to the same extent and to all intents 
and purposes as the Owner might or could do, had this 
instrument not been made. 

5. The Owner hereby makes, constitutes and ap¬ 
points the Society, or its successor, the Owner’s true 
and lawful attorney, irrevocably during the term 
hereof, and in the name of the Society or its successor, 
or in the name of the Owner, or otherwise, to do all 
acts, take all proceedings, execute, acknowledge and 
deliver any and all instruments, papers, documents, 
process and pleadings that may be necessary, proper 
or expedient to restrain and recover damages in re¬ 
spect to or for the infringement or other violation of 
the rights of public performance in such works, and to 
discontinue, compromise or refer to arbitration any 
such proceedings or actions, or to make any other dis¬ 
position of the differences in relation to the premises. 

6. The owner agrees from time to time to execute, 
acknowledge and deliver to the Society, such assur¬ 
ances, powers of attorney or other authorizations or 
instruments as the Society may deem necessary or 
expedient to enable it to exercise, enjoy and enforce, in 
its own name or otherwise, all rights and remedies 
aforesaid. 

7. It is mutually agreed that during the term 
hereof the Board of Directors of the Society shall be 
composed of an equal number of writers and publishers 
respectively, and that the royalties distributed by the 
Board of Directors shall be divided into two (2) equal 
sums, and one (1) each of such sums credited respec¬ 
tively to and for division amongst (a) the writer mem¬ 
bers, and (b) the publisher members, in accordance 
with the system of distribution and classification as 
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determined by the Classification Committee of each 
group, in accordance with the Articles of Association 
as in effect on January 1, 1931, except that the classi¬ 
fication of the Owner within his class may be changed. 

8. The Owner agrees that his classification in the 
Society as determined from time to time by the Classi¬ 
fication Committee of his group and/or the Board of 
Directors of the Society, in case of appeal by him, 
shall be final, conclusive and binding upon him. 

The Society shall have the right to transfer the 
right of review of any classification from the Board of 
Directors to any other agency or instrumentality that 
in its discretion and good judgment it deems best 
adapted to assuring to the Society’s membership a 
just, fair, equitable and accurate classification. 

The Society shall have the right to adopt from 
time to time such systems, means, methods and formu¬ 
la for the establishment of a member’s status in re¬ 
spect of classification as will assure a fair, just and 
equitable distribution of royalties among the member¬ 
ship. 

9. “Public Performance” Defined. The term 
public performance” shall be construed to mean 

v °cal, instrumental and/or mechanical renditions and 
representations in any manner or by any method what¬ 
soever, including transmissions by radio broadcasting 
stations, transmissions by telephony and/or “wired 
^reless”; and/or reproduction of performances and 
renditions by means of devices for reproducing sound 
ecorded in synchronism or timed relation with the 
aking of motion pictures. 

(( 10. “Musical Works” Defined. The phrase 

Musical works” shall be construed to mean musical 
^oppositions and dramatico-musical compositions, the 
r ds and music thereof, and the respective arrange- 
e nts thereof, and the selections therefrom. 
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11. The powers, rights, authorities and privileges 
by this instrument vested in the Society, are deemed to 
include the World, provided, however, that such grant 
of rights for foreign countries shall be subject to any 
agreements now in effect, a list of which are noted on 
the reverse side hereof. 

Signed, Sealed and Delivered, on this 29th day of 
August, 1929. 


Owner 


M. Witmark & Sons 
Jay Witmark 2 V. Pres. 

American Society of Composers. 


Society. 
(AS of CAP) 


American Society of Composers, 
Authors and Publishers, 

By Chas. K. Harris 

Secretary 

Chas. K. Harris 


Gene Buck, President Nathan Burkan, 

General Counsel 

John Philip Sousa, Vice President 
Louis Bernstein, Vice President 

Chas. K. Harris, Secretary 
Oley Speaks, Asst. Secretary 
Jay Witmark, Treasurer 
Joseph Young, Asst. Treasurer 
American Society of Composers, Authors and 
Publishers 

Paramount Building—1501 Broadway 
New York City 
Administrative Committee 
E. C. Mills, Chairman 
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August 29th, 1929 

M. Witmark & Sons, 

321 West 44th Street, 

New York, N. Y. 

Gentlemen: 

Attention: Mr. John Gr. Paine. 

This is in reply to your request for a construction 
of our present standard form of contract (into which 
you and we are to enter simultaneously with this let¬ 
ter) insofar as it relates to the public performance 
rights of music used in or in connection with sound 
motion pictures. 

We wish to state that at no time have we claimed 
any right, nor have we any right, under our standard 
form of contract or otherwise, to license the use of the 
music of any of our members for reproduction in or 
in connection with motion pictures with synchronized 
sound. All such rights remain vested in the publish¬ 
ers or in the writers of the music. 

The only rights that we have and that we acquire 
under our agreements with members are the so-called 
small performing rights” and none others. You will 
n ote that the right to sell, lease, license or otherwise 
dispose of the right to use music in or in connection 
ydh sound motion pictures is not a “small perform- 
ln g right”. It therefore follows that this right does 

and cannot pass to us under our standard form 
0 contract or otherwise. 

The sole right that we acquire under our standard 
fctract with respect to music synchronized with mo- 
°n pictures is this: If and when a sound motion pic- 
re (or other sound exhibition) is actually exhibited 
rendered in a theatre or other place of entertain- 
^®t and the music of our members is used in syn- 
0r Uzation therewith, then such theatre or place of 
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entertainment must secure from us our usual form 
of license agreement. We emphasize the fact that 
aside from this single right, we, under our contract or 
otherwise, do not acquire any other rights in or to 
public performances of music rendered in synchroniza¬ 
tion with motion pictures, anything in such standard 
contract to the contrary notwithstanding. We agree 
that our construction of the contract is at all times 
to govern over the letter of the contract. 


August 29, 1929. 

M. Witmark & Sons 

It will be sufficient for the purposes of the Society 
if the form of contract which you use when licensing 
motion pictures producers to record and perform your 
musical compositions in synchronization with their 
motion pictures, if you include a stipulation along the 
following lines in all such licenses: 

“The right to perform such motion picture photo¬ 
play, with sound accompaniment, is upon the con¬ 
dition that any theatre wherein the same may be 
exhibited in the United States of America and 
diagonal of Canada shall possess a license for the 
performance thereof issued by the American So¬ 
ciety of Composers, Authors and Publishers”. 

It is our wish that you rely upon this letter for the 
construction of the provisions of our standard for 111 
of contract and that you guide yourselves thereby and 
for this reason, we agree to execute and deliver to yo u > 
upon demand, any releases, conveyances or other in¬ 
struments requested by you to enable you to conform 
to our standard contract as construed in this letter. 
And we further agree that this letter shall form P ar 
of and shall be in construction of our standard f° ria 
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of contract into which you enter with us simultaneously 
with this letter. 

Yours very truly, 

American Society of Composers, 
Authors and Publishers, 

By E. C. Mills 

Chairman, Administrative Committee. 
We approve, acquiesce in and agree to be bound by 
the above: 

M. Witmark & Sons 

By Jay Witmark 2 V. Pres. 

ECM/SR 


Foreign Agreements at This Date in Effect 
(See paragraph 11 of the within agreement) 
Country With (Name of Firm) Expires Remarks 
Catalog represented in Europe 
by Feldman. 


DEFENDANT’S EXHIBIT 6. 

Triplicate 

Operator’s Broadcasting License No: 

Call: 

Memorandum of Agreement between American 
Society of Composers, Authors and Publishers, (here¬ 
inafter styled “Society”), and 

W. D. A. S. Broadcasting Station, Inc. 
(hereinafter styled “Licensee”), as follows: 

1. Society grants to Licensee, its successors and 
ass igns, and Licensee accepts for a period of three 
(3) years from October 1st, 1932, a license to publicly 
P e rform by broadcasting from Radio Station W. D. 
S. located at Philadelphia, Pennsylvania non- 
r nniatic renditions of the separate musical composi- 
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tions heretofore or hereafter during the term hereof 
copyrighted or composed by members of Society, or 
of which Society shall have the right to license such 
performing rights. 

2. The within license does not extend to or include 
the public performance by broadcasting or otherwise 
of any rendition or performance of any opera, oper¬ 
etta, musical comedy, play or like production, as such, 
in whole or in part. 

3. Nothing herein contained shall be construed as 
authorizing Licensee to grant to others any right to 
reproduce or perform publicly for profit by any means, 
method or process whatsoever, any of the musical 
compositions coming within the purview of the within 
license performed pursuant hereto, or as authorizing 
any receiver of any such broadcast rendition to pub¬ 
licly perform or reproduce the same for profit by any 
means, method or process whatsoever. 

4. The within license is limited to the separate 
musical composition heretofore or hereafter during 
the term hereof copyrighted or composed by members 
of Society, or of which Society shall have the right 
to license the performing rights hereinbefore granted, 
in programs rendered at or from said radio station, 
or at or from any other place duly licensed by Society 
to perform such works (unless the performance orig¬ 
inates at a place or from a source which Society does 
not customarily license), from which place rendition 
of such works is transmitted to said radio station for 
the purpose of being broadcast from there. 

It is understood, however, that Licensee shall be 
guilty of a breach under this Article (No. 4) only m 
the event that it continues to broadcast a program 
rendered at such places other than the said station 



Defendant’s Exhibit 6 


179a 


after Licensee shall have received notice from Society 
that such other places are not licensed by Society to 

perform. 

5. The within license is granted upon the express 

condition: 

(a) That should the power imput as at present 
authorized by the Federal Radio Commission for the 
said station (100 watts) be changed during the term 
hereof, the basic fee as provided in the first paragraph 
of Article No. 8 hereof shall be adjusted. 

(b) That in event the license of said station from 
the Federal Radio Commission is terminated, can¬ 
celled, revoked or suspended, or in the event that radio 
broadcasting is supported from other sources or oper¬ 
ated by other than private interests, than as now pre¬ 
vails, Licensee shall promptly notify Society thereof, 
and either Society or Licensee may then terminate 
this agreement; and in such event, Licensee shall be 
under no further liability to Society for the payment 
of any license fee hereunder; provided, however, that 
if the license of said station to broadcast is suspended 
for a period less than the term of the within license, 
then in such event Licensee shall be relieved from pay¬ 
ment of the license fee hereunder only during such pe- 
ri °d of suspension. 

6. Licensee agrees upon request to furnish to 
Society during the term of the within license a list of 
all musical compositions (or, at the option of Licensee, 
a list of all musical compositions heretofore or here¬ 
after during the term hereof copyrighted or composed 
V members of Society or of which Society shall have 
the right to license the performing rights hereinbefore 
granted) broadcast from or through the said station, 
showing the title of each composition and the com- 
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poser and/or author thereof; provided that Licensee 
shall not be obligated under this Article No. 6 to fur¬ 
nish such a list covering a periods in the aggregate 
during any one calendar year in excess of three months. 
The lists so furnished by Licensee to Society shall be 
strictly confidential and Society covenants that it will 
make no disclosure thereof or of the contents thereof. 

7. Society Agrees during the term hereof to 
maintain for the service of Licensee substantially its 
present catalogue of compositions heretofore or here¬ 
after during the term hereof copyrighted or com¬ 
posed by members of Society. Society reserves the 
right, however, at any time and from time to time to 
withdraw from its repertory and from operation of 
the within license any musical compositions; and upon 
any such withdrawal, Licensee may immediately can¬ 
cel the within agreement by giving written notice to 
Society of its election so to do. 

In the event of any such cancellation by Licensee, 
or in the event of a termination of this agreement and 
the within license pursuant to the provisions of Arti¬ 
cle No. 5 hereof, or otherwise, Society shall refund to 
Licensee pro rata license fees, if any, paid for a pe¬ 
riod beyond the date of such cancellation or termina¬ 
tion. 


8. Under the terms and conditions hereinabove 
set forth, Licensee agrees to pay to Society, as com¬ 
pensation for the within license, the sum of Six Hun¬ 
dred Dollars and 00/100 Cents (Dollars ($600.00) p er 
annum, payable in equally monthly installments on 
or before the 10th of each month during the term 
hereof, plus 

(a) For the first year of the term hereof, a sum 
equal to three percent (3%) of the net receipts ( aS 
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hereinafter defined) of the Licensee from the sale of 
its broadcasting facilities; and, 

(b) For the second year of the term hereof, a 
sum equal to four percent (4%) of the net receipts 
(as hereinafter defined) of the Licensee from the sale 
of its broadcasting facilities; and, 

(c) For the third year of the term hereof, a sum 
equal to five percent (5%) of the net receipts (as 
hereinafter defined) of the Licensee from the sale of 
its broadcasting facilities. 

(d) The term “net receipts” from the sale of its 
broadcasting facilities shall refer to the full amount 
charged by and actually paid to Licensee for the use 
of its broadcasting facilities (sometimes known as 
“time on the air”), after deducting commissions not 
exceeding fifteen percent. (15%), if any, paid to the 
advertising agent or agency (not employed or owned 
in whole or in part by Licensee). 

Licensee shall render monthly statements to 
Society on or before the 10th of each month covering 
the period of the preceding calendar month on forms 
supplied gratis by Society, and shall include in such 
statements all net receipts, without exceptions, during 
the said month from the sale of the broadcasting facili¬ 
ties “(Time on the air)” of the said Station, which 
g uid statement shall be rendered under oath and ac¬ 
companied by the remittance due Society under the 
terms hereof. Any such statement may also include a 
deduction by or credit to the Licensee for any amount 
re ported by it as received during a prior month from 
the sale of its broadcasting facilities but which it has 
keen compelled to refund as a “ time discount. ’ ’ In the 
® v ent that any such item shall be collected after it has 
een credited or deducted as aforesaid, it shall then be 
deluded again in the net receipts of Licensee on the 
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monthly statement next succeeding the date of the 
actual collection. 

9. Society shall have the right, by its duly author¬ 
ized representative, at any time during customary 
business hours, to examine the books and records of 
account of Licensee only to such extent as may be nec¬ 
essary to verify any such monthly statement of ac¬ 
counting as may be rendered pursuant hereto; pro¬ 
vided that such examination does not interfere with 
the usual conduct of business by Licensee. 

It is understood and agreed that Society shall 
consider all data and information coming to its atten¬ 
tion as a result of any such examination of books and 
records as completely and entirely confidential. 

10. Upon any breach or default of any terms 
herein contained, Society may give Licensee thirty 
(30) days notice in writing to repair or correct such 
breach or default and in the event that such breach 
or default has not been repaired or corrected within 
said thirty (30) days, Society may then forthwith can¬ 
cel said License. 

11. Society agrees to indemnify, save and hold 
Licensee harmless, and defend Licensee from and 
against any claim, demands or suits that may be made 
or brought against the Licensee with respect to rendi¬ 
tions given during the term hereof in accordance with 
this license of musical compositions contained in So¬ 
ciety’s repertory heretofore or hereafter during the 
term hereof copyrighted or composed by members of 
Society. 

In the event of the service upon Licensee of any 
notice, process, paper or pleading, under which a claim, 
demand or action is made or begun against License® 
on account of any such matter as is hereinafter re¬ 
ferred to, Licensee shall forthwith give Society writ- 
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ten notice thereof and simultaneously therewith deliver 
to Society any such notice, process or paper or plead¬ 
ing, or a copy thereof, and Society shall have the sole 
and complete charge of the defense of any action or 
proceedings in which any such notice, process, paper 
or pleading is served. Licensee, however, shall have 
the right to engage counsel of its own, at its own ex¬ 
pense, who may participate in the defense of any such 
action or proceeding and with whom counsel for 
Society shall co-operate. Licensee shall cooperate 
with Society in every way in the defense of any such 
action or proceeding, and in any appeals that may be 
taken from any judgments or orders entered therein, 
and shall execute all pleadings, bonds or other instru¬ 
ments, but at the sole expense of Society, that may be 
required in order properly to defend and resist any 
such action or proceeding, and properly to prosecute 
any appeals taken therein. 

In the event of the service upon Licensee of any 
notice, process, paper or pleading, under which a claim, 
demand or action is made, or begun against Licensee 
on account of the rendition of any musical composition 
contained in the Society’s repertory but not heretofore 
or hereafter during the term hereof copyrighted or 
composed by members of Society, Society agrees at 
the request of Licensee to cooperate with and assist 
Licensee in the defense of any such action or proceed¬ 
ing, and in any appeals that may be taken from any 
judgments or orders entered therein. 

12. All notices required or permitted to be given 
by either of the parties to the other hereunder shall be 
duly and properly given if mailed to such other party 
by registered United States mail addressed to such 
°ther party at its main office for the transaction of 

business. 
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In Witness Whereof, this agreement has been 
duly subscribed by Society and Licensee this 2erd dav 
of December, 1932. 1 


(AS of CAP) 


American Society of Composers, 
Authors and Publishers 

By W. A. Brown 

W.D.A.S. Broadcasting Station, Inc. 
By (Name Illegible) 


DEFENDANT’S EXHIBIT 7. 


Copy 


COPYRIGHT LICENSE AGREEMENT 

We, the undersigned, hereby grant to RCA Victor 
Company, Inc., the right, license, privilege and author¬ 
ity to use the words or music or both of our copy¬ 
righted musical composition entitled: 

“I’m y °ung and Healthy” (From Warner Bros. 
Picture “Forty-Second Street”) (A1 Dubin-Harry 
Warren) 


in the recording and manufacture of talking machine 
records in accordance with the provisions of Section 
1-E of the Copyright Act of the United States of 
America of July 1st, 1909, except that it is understood 
that the payment of the license fees herein provided 
for may be made quarterly instead of monthly, as pro¬ 
vided for in the said Copyright Law on the first day of 
Febiuaiy, May, August and November for the quarters 
ending the last day of December, March, June and 
September respectively, and said royalties shall apply 
to all records of this selection manufactured and sold 
by the RC A Victor Company, Inc. or its associated or 
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subsidiary companies throughout the Western Hem¬ 
isphere. 

This Agreement is entered into with the under¬ 
standing and agreement that nothing herein contained 
shall be deemed to free the talking machine record 
Manufactured pursuant to this license from further 
contribution to the copyright in the event of its being 
used for public performance for profit. It is under¬ 
stood the RCA Victor Company, Inc. is not responsi¬ 
ble for the use to which records manufactured by it 
are put after they have been sold and no royalty or 
other payment for public performance shall be charge¬ 
able to RCA Victor Company, Inc. in the event records 
embodying the above selection are used for public per¬ 
formance for profit after title thereto has once passed 
from RCA Victor Company, Inc., providing, however, 
that RCA Victor Company, Inc. shall have placed on 
the label a notice to the effect that ‘ ‘ This record is not 
licensed for radio broadcast.” 

. The acceptance of the license both as to terms and 
conditions shall be attested to by the signature of the 
RCA Victor Company, Inc., to this license, and it shall 
then constitute a binding agreement between the par¬ 
ties. 

I In Witness Wheeeof, we have hereunto set our 
hands this 16th day of February 1933. 

Publisher 

M. Witmark & Sons 
By Edwin H. Morris 
RCA Victor Company, Inc. 

By W. R. G. Baker 
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STATEMENT OF THE QUESTIONS INVOLVED. 

1. Does the leader of an incorporated orchestra 
have a common-law property right in the orchestra’s 
manner of performing musical compositions, the copy¬ 
right of which is owned by persons having no connec¬ 
tion whatever with the orchestra? 

The Court below answered, Yes. 

2. If any such right exists, does it survive the gen¬ 
eral outright public sale of phonograph records of the 
orchestra’s performance, where the orchestra was paid 
a flat sum in full settlement for its services in record¬ 
ing the compositions and the leader knew the records 
would be so sold? 

The Court below answered, Yes. 

3. Does the fact that the labels of the records so 
sold bore a legend, “Not Licensed for Radio Broad¬ 
cast”, justify an injunction, at the suit of the orches¬ 
tra leader, enjoining an outright, remote purchaser 
of such a record of a copyrighted musical composition 
(who has a license from the copyright owner to broad¬ 
cast and to publicly perform renditions of the com¬ 
position) from broadcasting the record or using it for 
any commercial purpose? 

The Court below answered, Yes. 
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HISTORY OF THE CASE. 

This is an action in equity to enjoin appellant 
(respondent below) from broadcasting i and from us¬ 
ing for commercial purposes, phonograph records of 
musical selections performed for recording purposes 
by an orchestra (Waring’s Pennsylvanians) of which 
the appellee (complainant below) is the leader. 

Appellant filed its answer, setting forth certain 
new matter, to which the appellee filed a reply. 

Testimony was heard before McDevitt, P. J., sit¬ 
ting as Chancellor, and requests for findings of fact 
and conclusions of law were filed by appellant and 
appellee. The Chancellor filed an adjudication in ap¬ 
pellee’s favor and entered a decree nisi. 

Appellant filed exceptions, which were argued be¬ 
fore McDevitt, P. J., and Kun, J. These two judges 
entered an order dismissing the exceptions. 

A final decree was entered, enjoining appellant 
from using for broadcasting purposes (and from re¬ 
producing and performing for commercial use or 
profit) any records “made and created’’ by the ap¬ 
pellee. 

This appeal followed. 

The following facts are undisputed: 

Appellee is the leader of an orchestra known as 
Waring’s Pennsylvanians. The orchestra is a corpo¬ 
ration, incorporated in New York. Nearly all of the 
capital stock of the corporation is owned by appellee, 
who is president of the corporation. Complainant is 
under contract with the corporation for his services, 
and receives a fixed salary (R. 20a-21a, 117a). 

Appellant is a Delaware corporation engaged in 
conducting a radio broadcasting station for profit. 
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Appellant broadcasts phonograph records in the 
course of its business to entertain the public, using 
them for both sustaining programs and commercial 
programs. 

On July 2, 1935, appellant broadcast phonograph 
records of two musical selections performed by War¬ 
ing’s Pennsylvanians, called “I’m Young and 
Healthy” and “You’re Getting to be a Habit with 
Me.” 

The music of both selections was composed by 
Harry Warren, and the words by A1 Dubin. The com¬ 
posers assigned their rights in the selections to a pub¬ 
lishing corporation known as M. Witmark & Sons, 
which copyrighted them and has since owned the copy¬ 
right. 

Dubin, Warren, and M. Witmark & Sons entered 
into agreements of membership with the American 
Society of Composers, Authors and Publishers, known 
as “ASCAP”, which agreements comprise “Defend¬ 
ant’s Exhibits” 1, 2, and 5 (R. 153a, 158a, 168a). 

By these agreements (which are identical) the re¬ 
spective parties assigned to ASCAP “the entire ex¬ 
clusive right of public performance” of musical works 
which the parties had composed or should compose, 
of which they owned or thereafter acquired a copy¬ 
right, or in which they possessed or thereafter ac¬ 
quired any interest. 

The right of public performance is defined in the 
agreements as including “public performance by 
means of radio broadcasting ”. “ Public performance ’ ’ 
is defined as including “vocal, instrumental and/or 
mechanical renditions and representations in any man¬ 
ner or by any method whatsoever, including transmis¬ 
sions by radio broadcasting stations . . . ” 
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ASCAP is an association which licenses the pub¬ 
lic performance of musical works in which the rights 
are thus assigned to it. The profits from such licens¬ 
ing are distributed among the members of the asso¬ 
ciation, the amount distributed to each member de¬ 
pending upon his “classification”. 

ASCAP executed an agreement with appellant 
whereby it licensed appellant “to publicly perform by 
broadcasting . . . renditions of the separate musical 
compositions . . . copyrighted or composed by mem¬ 
bers” of ASCAP. For this license appellant agreed 
to pay ASCAP a fee of $600.00 per annum, and a per¬ 
centage of its receipts (D. Ex. 6, R. 177a). 

The license from ASCAP to appellant, and the 
agreement between ASCAP and M. Witmark & Sons, 
the copyright owners, were fully in effect at the time 
of the broadcasting of the selections. 

The records in question were made by RCA Vic¬ 
tor Company, Inc. (hereafter called Victor) from a 
performance of the selections for recording purposes 
by Waring’s Pennsylvanians. Waring’s Pennsyl¬ 
vanians were compensated for this performance by a 
check of National Broadcasting Company, Inc., bear¬ 
ing on its face the statement “In full settlement for 
services”. (D. Ex. 3, R. 159a.) 

Following its practice of many years, Victor sold 
the records outright to distributors. Distributors sold 
them outright to retailers, and retailers sold them out¬ 
right to the general public. Thousands of them were 
thus sold to the general public. Appellant purchased 
at an ordinary retail store its record containing the 
two selections involved in this suit. 

Appellee was fully aware when he performed the 
selections for recording, that the records would be sold 
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to the public in this manner. He was also aware that 
records thus sold were purchased and used for broad¬ 
casting purposes. (Reply, par. 23; R. 15a, 123a, 137a.) 

When the records were made, Victor secured an 
agreement from the copyright owner, M. Witmark & 
Sons, licensing it to record the selections. (Defend¬ 
ant’s Exhibit 7, R. 184a.) 

This agreement required Victor to place on the 
label of all copies of the records the legend * ‘ This rec¬ 
ord is not licensed for radio broadcast”. The agree¬ 
ment provided, however (R. 185a): 

“ . . . It is understood the RCA Victor Com¬ 
pany, Inc. is not responsible for the use to which 
records manufactured by it are put after they have 
been sold and no royalty or other payment for 
public performance shall be chargeable to RCA 
Victor Company, Inc. in the event records embody¬ 
ing the above selection are used for public per¬ 
formance for profit after title thereto has once 
passed from RCA Victor Company, Inc., provid¬ 
ing, however, that RCA Victor Company, Inc. 
shall have placed on the label a notice to the effect 
that ‘This record is not licensed for radio broad¬ 
cast.’ ” 

The records purchased by respondent bore on the 
label in small print the legend, “Not Licensed for 
Radio Broadcast”. 

Neither Victor, M. Witmark & Sons, nor ASCAP 
has at any time objected to appellant’s broadcasting 
the records. Appellant had no notice of any agree¬ 
ment between any persons with reference to the per¬ 
formance of the records, other than the legend we 
have quoted. 

When appellant performed the records it was an¬ 
nounced that the numbers about to be played were 
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mechanical reproductions of appellee’s rendition of 
the selections. 

Appellee is a member of the National Associa¬ 
tion of Performing Artists, the articles of which pro¬ 
vide that the association shall have the exclusive right 
to license mechanical reproductions of each member’s 
performances. (D. Ex. R. 165a.) 

CERTIFICATE OF AMOUNT IN CONTROVERSY. 

I hereby certify that the amount in controversy 
in the above case, heard before me, is greater than 
$2500.00. 

(Sgd.) H. S. McDevitt, 

P. J. 


ASSIGNMENTS OF ERROR. 

1. The Court below erred in dismissing appel¬ 
lant’s first exception which was as follows (R. 245a): 

“1. Respondent excepts to the Court’s second 
finding of fact, which was as follows: 

“ ‘2. Complainant is the equitable owner 
of “Waring’s Pennsylvanians”, a corpora¬ 
tion incorporated under the laws of New 
York, composed of approximately twenty-six 
musicians and additional employees aggregat¬ 
ing forty-six persons, and a library valued at 
upwards of $250,000.00.’ ” 

2. The Court below erred in dismissing appel¬ 
lant’s seventh exception which was as follows (R. 
246a): 

“7. Respondent excepts to the Court’s four¬ 
teenth finding of fact, which was as follows: 

“ ‘14. The RCA Victor Company stipu¬ 
lated with the complainant at the time the re- 
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cordings were made, that the records would 
not be sold for broadcasting purposes, and 
such restriction was stamped upon each rec¬ 
ord.’ ” 

3. The Court below erred in dismissing appel¬ 
lant’s twelfth exception which was as follows (R. 
247a): 

“12. Respondent excepts to the Court’s 
twenty-first finding of fact, which was as follows: 

“ ‘21. Specifically, on July 2nd, 1935, be¬ 
tween the hours of 2:00 and 4:00 P. M., the 
respondent produced from its broadcasting 
station entertainment from the records made 
by the complainant, known as Victor Record 
No. 24214 A, and Victor Record No. 24214 B, 
such record being restricted from broadcast- 
ing.’ ” 

4. The Court below erred in dismissing appel¬ 
lant’s thirteenth exception which was as follows (R. 
247a): 

“13. Respondent excepts to the Court’s 
twenty-second finding of fact, which was as fol¬ 
lows: 

“ ‘22. The RCA Victor Company com¬ 
municated by letter with its distributors, ad¬ 
vising them at the time records numbers 
24214 A and 24214 B were offered for public 
sale, that they were not to be used for radio 
broadcasting.’ ” 

5. The Court below erred in dismissing appel¬ 
lant’s fourteenth exception which was as follows (R. 
247a): 

“14. Respondent excepts to the Court’s 
twenty-third finding of fact, which was as follows: 

“ ‘23. Between three hundred and fifty and 
four hundred and fifty broadcasting stations 
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in the United States use similar records al¬ 
most exclusively for their commercial and 
sustaining programmes.’ ” 

6. The Court below erred in dismissing appel¬ 
lant’s fifteenth exception which was as follows (R. 
247a): 

“15. Respondent excepts to the Court’s 
twenty-fourth finding of fact, which was as fol¬ 
lows : 

“ ‘24. Many stations preface the playing of 
such records with announcements designed to 
create the impression among the audience that 
the concert is being rendered by the recording 
artist.’ ” 

7. The Court below erred in dismissing appel¬ 
lant’s sixteenth exception which was as follows (R. 
247a): 

“16. Respondent excepts to the Court’s 
twenty-fifth finding of fact, which was as follows: 

“ ‘25. Approximately two hundred and fifty 
to three hundred broadcasting stations use an¬ 
other form of recording, described as an elec¬ 
trical transcription. These are made specifi¬ 
cally for broadcasting purposes and are of a 
different type, nature and construction, and 
require special playing apparatus, different 
from that needed for ordinary phonograph 
records. These are made by performers for 
broadcasting purposes, and the trade custom 
is to use them for one concert.’ ” 

8. The Court below erred in dismissing appel¬ 
lant’s seventeenth exception which was as follows (R. 
248a): 

“17. Respondent excepts to the Court’s 
twenty-sixth finding of fact, which was as follows: 

“ ‘26. Continual broadcasting of said 
records reduces complainants commercial at- 
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tractiveness and consequently affects his 
financial income.’ ” 

9. The Court below erred in dismissing appel¬ 
lant’s eighteenth exception which was as follows (R. 
248a): 

“18. Respondent excepts to the Court’s 
twenty-seventh finding of fact, which was as fol¬ 
lows : 

“ ‘27. Constant repetition of particular 
songs rendered under the direction of a par¬ 
ticular artist, reduces the public interest in 
both, and hence affects their commercial 
standing.’ ’’ 

10. The Court below erred in dismissing appel¬ 
lant’s nineteenth exception which was as follows (R. 
248a): 

“19. Respondent excepts to the Court’s 
twenty-eighth finding of fact, which was as fol¬ 
lows : 

“ ‘28. The indiscriminate playing of said 
records would put complainant in competi¬ 
tion with himself.’ ” 

11. The Court below erred in dismissing appel¬ 
lant’s twentieth exception which was as follows (R. 
248a): 

“20. Respondent excepts to the Court’s 
twenty-ninth finding of fact, which was as fol¬ 
lows : 

“ ‘29. The use of said records by broad¬ 
casting companies makes it impossible for 
complainant to contract for his exclusive 
broadcasting services.’ ’’ 

12. The Court below erred in dismissing ap¬ 
pellant’s twenty-first exception which was as follows 
(R. 248a): 

“21. Respondent excepts to the Court’s thir¬ 
tieth finding of fact, which was as follows: 
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“ ‘30. It is admitted by lay and expert 
witnesses that a concert broadcast from rec¬ 
ords such as are involved in this suit, is in¬ 
ferior to the concert broadcast in person by 
the complainant and his orchestra. The disc 
only records to a certain degree the musical 
notes, but the broadcast by an orchestra it¬ 
self transmits to the listener all the musical 
sounds necessary to make complete and en¬ 
joyable harmony.’ ” 

13. The Court below erred in dismissing appel¬ 
lant’s twenty-second exception which was as follows 
(R. 249a): 

“22. Respondent excepts to the Court’s 
thirty-first finding of fact, which was as follows: 

“ ‘31. The complainant and respondent 
are competitors, inasmuch as they both sell 
entertainment to the public.’ ” 

14. The Court below erred in dismissing appel¬ 
lant’s eighty-fifth exception which was as follows (R. 
266a): 

“85. Respondent excepts to the Court’s re¬ 
fusal of Respondent’s sixth request for findings 
of fact, which, with the Court’s answer thereto, 
was as follows: 

“ ‘6. One A1 Dubin, who is a writer of 
words for songs, wrote the two songs, “I am 
Young and Healthy’’ and “You are Getting 
to be a Habit with Me”, which are the sub¬ 
ject of controversy in the present case.’ 

“Answer: ‘Refused.’ ” 

15. The Court below erred in dismissing appel¬ 
lant’s eighty-sixth exception which was as follows (R. 
266a): 

“86. Respondent excepts to the Court’s re¬ 
fusal of Respondent’s seventh request for findings 
of fact, which, with the Court’s answer thereto 
was as follows: 
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“ ‘7. One Harry Warren, who is a music 
composer, wrote the music of the two Songs 
in question.’ 

“Answer: ‘Refused.’ ” 

16. The Court below erred in dismissing appel¬ 
lant’s eighty-seventh exception which was as follows 
(R. 266a): 

“87. Respondent excepts to the Court’s re¬ 
fusal of Respondent’s twenty-second request for 
findings of fact, which, with the Court’s answer 
thereto, was as follows: 

“ ‘22. That thousands of said Records 
were sold throughout the United States, in¬ 
cluding the City of Philadelphia, prior to July 
2nd, 1935.’ 

“Answer: ‘Refused. No evidence of 
number.’ ” 

17. The Court below erred in dismissing appel¬ 
lant’s eighty-eighth exception which was as follows 
(R. 266a): 

“88. Respondent excepts to the Court’s re¬ 
fusal of Respondent’s twenty-third request for 
findings of fact, which, with the Court’s answer 
thereto, was as follows: 

“ ‘23. That at the time the plaintiff per¬ 
formed the said musical numbers for the said 
records, the plaintiff knew that the Phono¬ 
graph Records would be sold to the public.’ 

“Answer: ‘Refused. Sold with restric¬ 
tion.’ ” 

18. The Court below erred in dismissing appel¬ 
lant’s eighty-ninth exception which was as follows 
(R. 267a): 

“89. Respondent excepts to the Court’s re¬ 
fusal of Respondent’s twenty-fourth request for 
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findings of fact, which, with the Court’s answer 
thereto, was as follows: 

“ ‘24. That there was not at any time 
any contractual relationship between the RCA 
Victor Company, Inc., and the defendant, nor 
between the plaintiff and the defendant. ’ 

“Answer: ‘Refused.’ ” 

19. The Court below erred in dismissing appel¬ 
lant’s ninetieth exception which was as follows (R. 
267a): 

“90. Respondent excepts to the Court’s re¬ 
fusal of Respondent’s twenty-fifth request for 
findings of fact, which, with the Court’s answer 
thereto, was as follows: 

“ ‘25. That prior to the playing of the 
said Records, the defendant announced that 
the numbers about to be played were mechan- 
nical reproductions of plaintiff’s rendition 
of the said selections.’ 

“Answer: ‘Refused. No evidence of 
same.’ ” 

20. The Court below erred in entering its final de¬ 
cree which was as follows (R. 287a): 

“And Now, to wit, this twelfth day of De¬ 
cember, A. D. 1936, exceptions to the Chancellor’s 
adjudication in the foregoing cause having been 
heard and dismissed, it is ordered, adjudged and 
decreed that 

“1. The respondent, W. D. A. S. Broadcast¬ 
ing Station, Inc., is hereby restrained and enjoined 
from using for broadcasting purposes, any rec¬ 
ords made and created by the complainant, Fred 
Waring, and from the reproduction and perform¬ 
ance of any such record for commercial use or 
profit. 

“2. Respondent is to pay the costs. 

“ (Sgd.) H. S. McDevitt, P. J.” 
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Argument. 

i. 

THE ISSUES RAISED BY THE PLEADINGS. 

Appellee’s bill (R. 3a) alleged the following: 

That appellee is “substantially the sole and ex¬ 
clusive owner and conductor of the orchestra known as 
Waring’s Pennsylvanians.” 

That appellee is a unique artist in his field as an 
orchestra conductor, has an established reputation as 
such, and that his “interpretations” of musical num¬ 
bers are recognizable by the public as individual to 
himself. 

That Waring’s Pennsylvanians is a unique or¬ 
chestra which because of appellee’s leadership per¬ 
forms musical numbers in a way the public recognizes 
as individual to that orchestra. 

That appellee and Waring’s Pennsylvanians are 
engaged exclusively in broadcasting a weekly radio 
program for a substantial fee. 

That the appellant runs a radio station for profit 
and broadcasts phonograph records, and on a specific 
occasion broadcast records of two musical selections 
which Waring’s Pennsylvanians had performed for 
recording purposes. 

That the records bore a notice that they “could 
not be used for radio broadcasting purposes”, and that 
appellee had not given appellant permission to broad¬ 
cast them. 

That appellee has a common law property right 
in his interpretation of the musical selections. 

That the broadcasting of the record by appellant 
would cause damage to appellee’s business and prop¬ 
erty rights. 
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The appellant’s answer (R. 5a) denied all of these 
allegations except that it maintained a radio station 
for profit and, on the occasion alleged, did broadcast 
the record referred to, and that Waring’s Pennsyl¬ 
vanians were engaged in broadcasting a weekly pro¬ 
gram. 

As new matter, appellant set forth that appellee 
had nothing to do with the songs except that he had 
played them, and that by the agreements referred to, 
appellant had purchased from the copyright owners 
the right to perform the songs. 

Appellant further averred that it had bought the 
record outright at a retail store, in which (as through¬ 
out the country) the record was offered for sale to 
the general public, and that appellee knew when he 
made the records that they would be so sold. 

It was averred that appellee was paid $250 by 
check of the National Broadcasting Company, Inc., for 
recording the selections, the check being stated thereon 
to be “in full settlement for services”. 

Appellant further set forth that its broadcast of 
the records was prefaced by the announcement that 
the broadcast was one of a mechanical reproduction. 

Appellee filed a reply to appellant’s new matter 
(R. 12a), admitting that he knew the records would 
be sold to the general public, that he had been paid 
for recording them as stated, and that appellant an¬ 
nounced, on broadcasting the records, that it was 
broadcasting only a mechanical reproduction. 

Appellee in his reply asserted (R, 13a) that when 
the records were made, he had entered into a contract 
with Victor to the effect that the records “were not 
to be sold or licensed for commercial use and/or broad¬ 
casting purposes, and that legible notice of said agree¬ 
ment was to be placed on said records.” 
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Appellee did not allege that appellant had any 
notice of this alleged agreement, except hy virtue of 
the legend stamped on the records, which was: “Not 
Licensed for Radio Broadcast”. 

The pleadings accordingly raised the following 
issues, and those issues only: 

Is appellee the proper plaintiff? 

Does appellee have a common law property right 
in the manner in which Waring’s Pennsylvanians per¬ 
form songs written by other persons? 

If so, did that right remain after records were 
made of the performance and sold outright to the gen¬ 
eral public? 

Did the legend “Not Licensed for Radio Broad¬ 
cast” prevent appellant, as the outright owner of the 
records, and the licensee of the copyright owner, from 
broadcasting them without appellee’s consent? 

Did any acts of appellant cause or threaten injury 
to appellee? 

No other questions were raised by the pleadings. 

II. 

THE CHANCELLOR’S FINDINGS OF FACT. 

The hearing conducted by the Chancellor, and his 
adjudication, are describable only as amazing. 

In spite of the clear limitation of the issues pre¬ 
sented by the pleadings to those listed above, never¬ 
theless, over repeated objection by appellant, appel¬ 
lee was permitted to introduce a mass of testimony 
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which it was obvious was flagrantly irrelevant to those 
issues. 

But the Chancellor went further. Of his findings 
of fact which were not admitted at the outset by ap¬ 
pellant, every one of any importance is either based 
on evidence completely irrelevant as regards this ap¬ 
pellant, or is based on no evidence whatever. 

Many are directly contrary to the testimony of 
appellee’s own witnesses. 

At the same time the Chancellor refused to find 
six important facts as requested by appellant. Three 
of these facts were expressly admitted in appellee’s 
pleadings. Another was admitted at the hearing. The 
others were established in the direct testimony of ap¬ 
pellee’s witnesses. 

Appellant requested the Chancellor to find that 
thousands of the records in question were sold 
throughout the United States, including Philadelphia, 
prior to the date of the broadcast and that the plain¬ 
tiff knew when he performed the songs for recording 
that they would be so sold. The Chancellor refused. 
(R. 239a.) 

Both facts were averred in paragraphs 22 and 23 
of appellant’s new matter (R. 11a) and were admitted 
in appellee’s reply (R. 16a). (Assignments of Error 
16, 17.) 

Appellant was also refused a finding that prior 
to the broadcast of the records it had announced that 
the selections were mechanical reproductions of plain¬ 
tiff’s rendition of the songs. (R. 240a.) 

That fact was averred in paragraph 24 of appel¬ 
lant’s new matter (R. 12a) and admitted in the reply 
R 16a). (Assignment of Error 19.) 
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All of these admissions were read into the evi¬ 
dence at the hearing (R. 137-8a). 

Appellant was further refused a finding that A1 
Dubin wrote the words, and Harry Warren wrote the 
music, of the songs in question (R. 231a). These gen¬ 
tlemen so testified as appellee’s witnesses (R. 104a, 
108a). (Assignments of Error 14, 15.) 

And appellant was refused a finding that there 
was at no time any contractual relation between Vic¬ 
tor and appellant, or between Waring and appellant 
(R. 139a). 

Appellee at no time claimed that any contractual 
relation existed between appellant and Victor or War¬ 
ing. It was admitted at the hearing (R. 147a) that 
appellant bought the record from a retailer who was 
offering them for outright sale to the general public. 

The broadest contention made by appellee was no 
more than that by virtue of the legend “Not Licensed 
for Radio Broadcast’’, appellee had notice of an al¬ 
leged agreement (discussed below) between Waring 
and Victor. See appellee’s reply, paragraph 21 (R. 
14a-15a). (Assignment of Error 18.) 

To each of these refusals by the Chancellor, appel¬ 
lant took exceptions (Exceptions 85-90, R. 266a-267a) 
which were argued before Judges McDevitt and Kun. 
But these judges denied all of appellant’s exceptions 
(R. 287a). 

Possibly even more flagrant were the Chancellor’s 
findings with reference to injury to appellee. (Assign¬ 
ments of Error 5, 6, 8-10.) 

Appellee introduced a mass of testimony calcu¬ 
lated to show injury. But every bit of it was utterly 
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irrelevant, for the reason that none of it dealt with acts 
of this appellant. 

Counsel for appellee evidently assumed that the 
burden of showing appellant’s acts to be injurious 
could be met by any evidence of the alleged harmful 
effect on appellee of broadcasting of records, no mat¬ 
ter who did the broadcasting. 

This convenient method not only avoided the ne¬ 
cessity of showing that appellant had committed a 
wrong, but also offered an opportunity for seeking to 
charge this appellant with an exhaustive collection of 
the worst broadcasting practices gathered, without dis¬ 
crimination, from every part, mostly from the most 
remote parts, of the United States. 

Such a method might be appropriate in a congres¬ 
sional hearing; but, we submit, it has no place in a 
court of justice into which a single litigant is sum¬ 
moned to defend what he alone has done. 

The utter injustice of such a method cannot be bet¬ 
ter demonstrated than by the excess to which it was 
carried in this case. 

The first witness called on this point—Young— 
was asked (E. 28-30a), “What is the general character 
of entertainment furnished by most of the stations in 
the United States?” The answer was, “In certain 
parts of the country it is a great deal of records.” 

Over repeated objection this witness was then al¬ 
lowed to testify as to “some announcements”, 

“ . . . where they invite you to a party, and 
you almost believe you are at this party, because 
they say, ‘ Oh, look who just walked in —Guy Lom¬ 
bardo just walked in. Hello, Guy. That is a nice 
suit you are wearing, Guy. What are you going 
to do, Guy? Let me hear that next number, Guy.’ 

“They get through with the number — they 
put a record on and they get through with the 
number. ’ ’ 
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The witness was then asked, over objection, 

“Would the use of records on broadcasting 
stations in the manner you have just described 
interfere with Mr. Waring or any other interpre¬ 
tative artist—Mr. Waring, the present plaintiff, 
or any other interpretative artist who has exclu¬ 
sive contract for broadcasting—would it interfere 
with them?” 

There were even more serious violations of the 
fundamental rule of relevancy. Witness after witness 
was permitted to testify as to the effect of “indiscrim¬ 
inate playing of appellee’s records throughout the 
United States”, or “all through the United States”, 
“continuously drumming” Waring records into list¬ 
eners’ ears, or as to the result if Waring records “were 
continuously played on broadcasting stations covering 
a large territory of listeners.” See as illustrative, R. 
28a, 62a, 63a, 78a, 84a, 131-133a. 

Again, the inquiry was permitted whether “they” 
(i. e. some stations, anywhere in the United States) 
were in the habit of broadcasting Waring records im¬ 
mediately before the Waring personal broadcast. (R. 
133a.) 

To this type of testimony consistent objection was 
made. The objections were as consistently overruled 
by the Chancellor. The Chancellor himself asked a 
witness whether he had not earlier testified to hearing 
records “frequently being broadcast over three sta¬ 
tions at the same time in California.” (R. 133a.) 

The most objectionable feature of this procedure 
lay in the fact that such evidence was made to appear 
typical of this appellant, simply by omitting to intro¬ 
duce a jot of evidence as to the actual practices of 
WDAS. 
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There is not a scintilla of evidence as to when, or 
how often, or under what circumstances appellant 
broadcasts records; as to how many of the records it 
broadcasts are Waring records; or as to whether on 
any occasion, other than the single one alleged in the 
bill, it ever broadcast a Waring record. 

That appellant’s broadcast of the records was pre¬ 
ceded by an announcement that the broadcast was 
merely one of a mechanical reproduction, was expressly 
admitted in appellee’s reply (par. 24 of New Matter 
and Reply, R. 12a-16a), 

But the Chancellor not only admitted the testi¬ 
mony described, but made it the basis of seven findings 
of fact (23-29, R. 189a). 

Thus the Chancellor found that “continual broad¬ 
casting”, “indiscriminate playing”, and “constant 
repetition” of Waring’s records would put Waring “in 
competition with himself”, affect his income and com¬ 
mercial standing, and make it impossible to obtain a 
contract “for his exclusive broadcasting services.” 

On this basis the Chancellor reasoned (Opinion, R. 
193a) that “disastrous effects” would follow if an in¬ 
junction were not granted in this case. 

And upon this basis the Chancellor concluded that 
appellant was competing unfairly with Waring (R. 
217a). 

We vigorously objected to the admission of such 
testimony, and filed exceptions to all of the findings 
based upon it. Both objections and exceptions were 
overruled. 

If any authority need be cited as to the utter in¬ 
admissibility of the evidence referred to, it may be 
found in the following cases: 
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Hartzell v. Ebbvale Mining Co., 239 Pa. 602 

Haworth v. Truby, 138 Pa. 222 (1890); 

Loss v. Avalon Borough, 276 Pa. 207 (1923); 

22 C. J. Section 832, p. 741. 

Without such evidence, the sole fact upon which 
could be based any finding of injury to Waring, or of 
any unfair practice by appellant, is that on one occa¬ 
sion last July appellant broadcast two Waring rec¬ 
ords, after announcing that it was about to broadcast 
phonograph records. 

This is the only appropriate evidence offered by 
appellee. 

It should be noted at this point that much of the 
evidence just discussed was introduced for the ap¬ 
parent purpose of supporting a charge of unfaii com¬ 
petition ; and the Chancellor made a finding of unfair 
competition (finding of fact, 31, R. 190a; conclusion of 
law 16, R. 217a). (Assignment of Error 13.) 

In addition to the objection taken to the character 
of the evidence, we emphatically insist that unfair com¬ 
petition was not pleaded and cannot in any way be 
made to support the decree. Appellant was certainly 
entitled to know,—and to prepare to defend against, 
such a complaint. 

Waring’s prayer for relief was based entirely 
upon his contention that he had, and the appellant 
had violated,—an alleged “common law right of prop¬ 
erty” (bill, pars. 9, 12, R. 4a, 5a). 

It was not even indicated at the hearing (even 
though that would have been too late) that Waring was 
alleging unfair competition. 
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It is elemental that the appellee is limited to the 
theory set forth in the bill of complaint. 

Clark v. Partridge, 2 Pa. 13 (1845); 

Krueger v. Nicola, 205 Pa. 38 (1903); 

Caveny v. Curtis, 257 Pa. 575 (1917); 

Turnbull’s Estate, 88 Pa. Super. 482 (1926). 

The Chancellor produced a finding that “complain¬ 
ant and respondent are competitors, inasmuch as they 
both sell entertainment to the public.” (Finding of 
Fact 31, R. 190a.) (Assignment of Error 13.) 

Such a finding obviously has no basis whatever. 
Appellant certainly does not “sell entertainment to the 
public. ’ ’ It rents its facilities to advertisers. 

There is not a whit of evidence that this small 
radio station could possibly attract any advertiser 
sufficiently possessed of funds to be a prospective em¬ 
ployer of Waring’s Pennsylvanians at $13,500 a week. 

On another point to which great significance is 
attached in the Chancellor’s opinion, the Chancellor 
made a finding that is clearly contrary to the testimony 
of appellee’s witnesses and of Waring himself. (As¬ 
signment of Error 2.) 

The Chancellor found that when the record in¬ 
volved in this case was made, Victor “stipulated” with 
Waring that “the records would not be sold for broad¬ 
casting purposes, and such restriction was stamped 
upon each record.” (Finding of Fact 14, R. 187a.) 

The facts relating to the “stipulation” referred 
to, are made perfectly clear in the testimony of appellee 
himself and of Mr. Fred Erdman, appellee’s witness, 
and the Victor representative who made the “stipu¬ 
lation”. 
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When asked to perform the songs for recording 
by Mr. Erdman, appellee was disinclined to do so be¬ 
cause he knew such records were often used for broad¬ 
casting purposes by purchasers. Appellee asked that 
a stipulation be made by Victor which would guarantee 
that the records would not be used for broadcasting. 

He was told by Mr. Erdman “that that would be 
impossible, because the Victor Company could not 
exercise such far-reaching control.” (R. 122-3a.) 

Later Mr. Erdman was advised by Victor’s sales 
department that Victor were currently placing on the 
labels of their records the legend “Not Licensed for 
Radio Broadcast.” (R. 123a.) 

He thereupon communicated that information to 
appellee “to show we were acting in good faith and 
doing everything we possibly could.” (R. 125a.) 

Appellee consented to make the record on Erd¬ 
man’s verbal “representation that the RCA Victor 
Company was going to do everything they possibly 
could.” (R. 125-6a.) 

It was on such a basis of general assurance of 
co-operation by Victor so far as the law allowed, and 
only so far as was compatible with their business prac¬ 
tice of outright general sale to the public, that appellee 
agreed to make the record. 

Appellee did not even make a requirement that the 
legend be placed on his records. So much appears 
from the testimony of the appellee himself, as follows 
(R. 115a): 

‘ ‘ By Me. Speisee : 

“Q. Was it in accordance with that under¬ 
standing and agreement that the label was put on 

which reads, ‘Not to be used for radio broadcast.’? 

“ (Objected to.) 

“(Objection overruled.) 
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“(Exception for defendant.) 

“A. I merely repeat what I said before, it was 
only by their definitely assuring me that they had 
taken all steps possible to prevent broadcast of 
records, and they would assure me they would con¬ 
tinue to do so, that we would record for them. ’ ’ 

Further, appellee understood perfectly that there 
would be no alteration of Victor’s usual course of busi¬ 
ness—namely, the sale of the records outright to dis¬ 
tributors and by the distributors to any of the public 
that chose to buy them. 

So far as the legend stamped on the records is con¬ 
cerned, not only was appellee not particularly con¬ 
cerned with it, but it is clear that it was placed on the 
record because it was specifically required by the li¬ 
cense agreement with the copyright owner, M. Wit- 
mark & Sons. (R. 185a.) And in that very license 
agreement, Victor was expressly exempted from lia¬ 
bility “for the use to which records manufactured by 
it are put after they have been sold.” (R. 185a.) 

It is clear from the testimony that there was no 
agreement, or “stipulation,” of any kind between 
Waring and Victor with reference to the use of the 
records by purchasers. 

There was, in fact, no specific agreement at all. 

Erdman sought to break down appellee’s disin¬ 
clination by a demonstration of Victor’s “good faith.” 

He succeeded. 

Appellee made the record on general assurances 
that Victor would do ‘ ‘ everything possible ’ ’. He made 
no requirement as to what should be done. He under¬ 
stood perfectly that the records were to be sold out¬ 
right, as usual, to the general public, and that records 
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so sold were used for broadcasting purposes. He had 
been told that Victor could not exercise control over 
such purchasers. 

Appellee refused to enter into a contract. Mr. 
Erdman testified that Waring stated (R. 126a): 

“. . . he would not sign a contract. It would be 

a verbal agreement between him and me, and we 

would pay him a flat rate, as we call it, so much 

per side, which I recall was $250.” 

Certainly, if the “reservations” were as impor¬ 
tant to Waring as he now contends, he would have 
taken the precaution of reducing the general ‘ ‘ stipula¬ 
tion” with Erdman to a written contract with Victor. 

At the most, if there could be said to be an agree¬ 
ment, it could not have been more than that the records 
would be sold with the legend stamped on them. 

It cannot possibly be said—as the Chancellor 
found—that the records ‘ ‘ would not be sold for broad¬ 
casting purposes.” 

Further, no connection whatever of appellant with 
the ‘ ‘ agreement ’ ’ was shown. Any agreement reached 
was solely between Waring and Victor. Obviously it 
could not bind appellant. 

The testimony as to the ‘ ‘ agreement ’ ’ was admitted 
by the Chancellor over appellant’s objection. It was 
clearly irrelevant, and of no consequence in this case. 

The Chancellor further made a finding (Finding of 
Fact 22, R. 188a) that Victor communicated by letter 
with its distributors advising them that the records in 
this case “were not to be used for radio broadcasting.” 

The letter appears at R. 124a. It certainly con¬ 
tains no statement that the records might not be used 
for broadcasting purposes. Appellee’s witnesses could 
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not say that it had ever been sent to any distributor 
but one, in New York (E. 127a). It never came to 
appellant’s notice. It was admitted over appellant’s 
objection, and is clearly iirrelevant in this case. (As¬ 
signment of Error 4.) 

Another finding was directly opposed to the only 
testimony offered on the point — by one of Waring’s 
witnesses. (Assignment of Error 12.) 

The Chancellor found (Finding of Fact 30, E. 
189a) that a record broadcast is inferior to a broadcast 
of an actual performance (and hence injures the per¬ 
former’s reputation with those who hear the record 
broadcast) because a record does not reproduce “all 
the musical sounds necessary to make complete and 
enjoyable harmony”, while a “live” broadcast does 
reproduce them. 

The only evidence on the point was the testimony 
of John G. Paine (E. 94a-95a). Mr. Paine testified 
unequivocally that the tonal waves which can be trans¬ 
mitted by radio are limited far short of those which 
can be reproduced by a record (which as a matter of 
fact can reproduce an orchestra’s tones perfectly). 
Thus, Mr. Paine said (E. 95a): 

“. . . Now, recording the performance of an 
orchestra itself has no limitations as to its upper 
reaches. It can go to tremendous heights in 
musical tone with all its richness, and everything 
else in the record could be eliminated. You can 
get a record up to ten or twelve thousand in your 
upper reaches, but if you can only send out 4800 
or 5000, it doesn’t make a great deal of difference 
in your home which way it comes over. . . . ” 

The Chancellor found (Finding of Fact 29, E. 
189a) that broadcasting of Waring’s records “makes 
it impossible for complainant to contract for his ex¬ 
clusive broadcasting services. ’ ’ 
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That finding is contradicted by the simple fact 
that Waring himself testified lie had at the time just 
such a contract at the very substantial weekly sum of 
$13,500 (R. 21a). (Assignment of Error 11.) 

The Chancellor did not overlook that contract. 
Elsewhere (Conclusion of Law 13, R. 216a) he found 
that appellant’s broadcast interfered with Waring’s 
contract “for his exclusive broadcasting services.” 

This conclusion is obviously insupportable. If the 
term “exclusive services” in the contract means any¬ 
thing other than its plain, normal meaning of exclusive 
personal services, it is not disclosed in the evidence. 
The contract was not produced. 

The Chancellor devotes another finding of fact (25, 
R. 189a) to the proposition that 250 to 300 radio sta¬ 
tions make use of a kind of record called an “electrical 
transcription”, which is used only for radio broad¬ 
casting. (Assignment of Error 7.) 

The finding is clearly irrelevant. It in no way 
alters the fact that phonograph records are often 
bought by radio stations and used for broadcasting,— 
as \\ aring well knew when the record in question was 
made. 

The Chancellor made another extraordinary find¬ 
ing. He found (Finding of Fact 2, R. 186a) that War¬ 
ing “is the equitable owner” of Waring’s Pennsyl¬ 
vanians. (Assignment of Error 1.) 

The fact, as made clear by the testimony of Waring 
himself, is that “Waring’s Pennsylvanians” is a New 
\ork corporation, of which Waring owns most, but not 
all, of the capital stock. Waring works for the cor¬ 
poration for a fixed salary (R. 21a, 117a). 
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This finding was apparently designed to support 
Waring’s right to bring this action. That right will 
be discussed below. 

All of the above objections were raised in the ex¬ 
ceptions before the lower court. 

III. 

THE LAW INVOLVED. 

(Assignment of Error 20.) 

Stripped of irrelevant and unjustified findings of 
fact, the case presented is this: 

Waring, a leader of an orchestra, led the orchestra 
in a performance of two musical selections composed 
by other persons, the copyright to which was held by 
still other persons, with whom Waring had no connec¬ 
tion whatever. 

The performance was for the purpose of making 
records. Waring knew that the records were to be 
sold outright to any of the public who chose to buy 
them, and that records so sold were used by some of 
the purchasers for broadcasting purposes. 

Waring and the orchestra were paid a flat sum by 
Victor (by check of the National Broadcasting Com¬ 
pany) in full settlement for their services in perform¬ 
ing the selections. 

The records were sold to the general public. They 
bore a printed legend: “Not Licensed for Radio Broad¬ 
cast.” 

Appellant bought its records outright at an or¬ 
dinary retail store. It held a license from the copy¬ 
right owners, which entitled it to broadcast the selec¬ 
tions recorded. 

Appellant did broadcast its records, announcing 
before it did so that it was about to broadcast a me¬ 
chanical reproduction. 
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Under these circumstances, may Waring secure an 
injunction, preventing appellant from broadcasting the 
records and from using them for any purpose or profit 
without a license from Waring? 

The Chancellor in his discussion and conclusions 
of law advances the following propositions as sustain¬ 
ing the injunction in this case: 

1. Waring has a common law property right in 
the manner in which Waring’s Pennsylvanians per¬ 
form the composition of others, including the composi¬ 
tions in this case. 

2. This right still persists, in spite of the record¬ 
ing of the compositions and the subsequent widespread 
outright sale of the records to the general public. 

This conclusion, in turn, the Chancellor bases on 
the following asserted propositions: 

a. Common law property rights in things 

which are not made the subject of copyright by ‘ \ru-~ 

the Copyright Act, are perpetual, and not affected 
by any type of publication. 

b. No act constitutes a publication of a 
literary property right unless there is an actual 
intent on the part of the owner to abandon or dedi¬ 
cate the right to the public. In this case there was 
no such intent, since Waring intended that these 
records be used for “home use” only. 

3. The notice on the record, “Not Licensed for 
Radio Broadcast”, created an equitable servitude on 
the records, preventing an outright, remote purchaser, 
such as appellant, from broadcasting the records. 

4. Appellant’s broadcasting the records consti¬ 
tuted unfair competition with appellee. 
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We submit that none of the above propositions is 
good law. 

On the contrary, the rules of law actually applica¬ 
ble to the points raised by the Chancellor are as fol¬ 
lows : 

1. There is no common law right of literary prop- 
, V erty in the peculiarities of manner and method of one 

who merely performs the composition of another. 

2. Even if there ever had been a property right 
in Waring’s Pennsylvanians’ manner of performance 

^0 of the selections involved in this case, that right would 
have terminated with the general publication proceed¬ 
ing from the sale of the records. 

a. The settled rule in this country, especially 
in Pennsylvania, is that the common law right of 
literary property ceases upon publication. 

b. The deliberate, widespread, outright sale of 
the records to the general public, with plaintiff’s 
full understanding and acquiescence, constituted 
such a publication. 

c. Such a result follows by operation of law, 
regardless of the desire or personal “intention” 
of the appellee, and regardless of attempts to at¬ 
tach conditions or reservations to the act con¬ 
stituting a publication. 

3. Appellant being a remote, outright purchaser ot 
the records, without contractual relations with either 
appellee or Victor, neither any “stipulation” between 
appellee and Victor, nor the legend on the records, can 
operate to restrict appellant’s use of the records. 

4. The charge of unfair competition is in this case 
neither available nor applicable. 
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We further contend that: 

5. The injunction sought would violate the Federal 
Copyright Act. 

6. The injunction sought would constitute a taking 
of property without due process of law, in violation 
of the Fourteenth Amendment of the Constitution of 
the United States. 

The real purpose of this action should be clearly 
understood at the outset. 

That purpose is not obscured by the fact that this 
action seeks only injunctive restraint. 

Waring is a member of the National Association 
of Performing Artists. The purpose of the Associa¬ 
tion is obvious from its articles. 

The articles expressly provide (R. 165a): 

“Section 5. Obligation of Applicant. There 
shall automatically vest in the Association upon 
election to active membership, and the Association 
shall hereby be authorized and empowered and 
shall have the exclusive right to license on behalf 
and as the agent of the applicant the mechanical 
reproduction of the applicant’s performances and 
the performance of any mechanical reproduction 
made by the applicant. Each member shall make, 
execute and deliver such instruments or documents 
as shall be necessary to effectuate the aforesaid 
purpose.” 

And the Association is (R. 162a), 

“(i) To protect, prosecute and enforce all 
rights held or acquired by its members, whether 
such rights exist or arise out of legislative enact¬ 
ment, judicial decision in law or equity, agreement 
or otherwise, in respect to the unauthorized re¬ 
cording and/or broadcasting, or the unauthorized 
use of the recordings of its members’ perform¬ 
ances.” 
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The proceeds of the licenses issued by the Associa¬ 
tion are to be distributed to the members of the Associ¬ 
ation on the basis of their “classification”. (R. 168a.) 

In other words, the purpose is to exact fees on 
behalf of “performers” on the same scale as fees 
for copyright licenses are collected by ASCAP. 

But the right of the performer has never been 
established. This case, seeking to establish a right to 
prevent use of records without the performer’s con¬ 
sent, is an attempt to set up the prerequisite right. 
The case is merely a prelude to the prospective licens¬ 
ing activity of the Association. 

Obviously, if Waring’s purpose were really the 
mere prevention of radio broadcasts, he would not have 
become an active member and officer of an Association 
whose purpose is the collection and distribution of 
fees to be derived from permitting broadcasts. He 
would not have assigned to such an Association all his 
“performing rights”, so as completely to deprive him¬ 
self of all control over the use of his records. 

When the purpose of this action is thus made clear, 
two things become apparent. 

First, this suit is really an attempt to have estab¬ 
lished by judicial legislation a counterpart of the Copy¬ 
right Act, for the benefit of “performers”. 

Second, the implications of the Chancellor’s opin¬ 
ion are far broader than the opinion indicates. We 
are not dealing with a mere prohibition. We are con¬ 
cerned with whether “performers” are to be per¬ 
mitted, without legislation, to collect license fees on a 
parity with copyright owners. And that which is 
granted to one “performer” cannot be withheld from 
another. 







Argument 


33 


With this in mind, let ns examine the Chancellor’s 
asserted propositions, in order. 

1 . 

A Mere Performer Has No Common-Law Property 

Right in His Manner of Performance of the Com¬ 
positions of Others. 

The Chancellor holds that appellee is possessed of 
a property right in the records which appellant played. 
See Opinion, R. 193a ff. and Conclusions of Law 1-8 
(R. 215-6a). 

The Chancellor seeks to make it appear that the 
Court is here faced with a new situation which has 
never before arisen; that the common law has always 
protected “creations”, and that recognizing a prop¬ 
erty right in a performance of another’s compositions 
is a logical extension of that principle to fit new facts. 

In fact, this is not a new situation at all. 

In a number of cases which have come before the 
courts, property rights in a performer’s rendition of 
another’s composition have been asserted. 

And the courts have uniformly refused to find a 
property right in mere manner of performance, how¬ 
ever individual, or “creative”. 

In Savage v. Hoffman, 159 Fed. 584 (C. C. S. D. 
N. Y. 1908), it was held that the owner of the produc¬ 
tion rights of the “Merry Widow” might not enjoin 
a vaudeville imitation in which the actors dressed ex¬ 
actly like, and imitated the stage business of, the per¬ 
formers in the opera. 

In Chappell & Co., Ltd. v. Fields, 210 Fed. 864 (C. 
C. A. 2d, 1914), the court observed (at p. 865) that: 

“. . . the voice, motions and postures of 

actors and mere stage business may be imitated 
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because they have no literary quality and cannot 
be copyrighted . . 

It has always been the assumption of writers on 
the subject that a performer does not possess a com 
mon law right of literary property. 

In Shatter, Musical Copyright (1932), the author 
says (at p. 66): 

“ . . . Meaningless combinations of words or 
sounds such as Helen Kane’s ‘Boop-a-doop’ or the 
animal calls in the ‘Livery Stable Blues’ or Saint- 
Saens’ ‘Carnival of Animals,’ a manner of dancing, 
tricks of voice or gesture — none of these can ob¬ 
tain protection. There is no idea underlying such 
effects for the purpose of copyright. Sarah Bern¬ 
hardt may have made the role of ‘Camille’ a work 
of art in itself — as she played it; but she could not 
prevent others from imitating her in that 
role . . . ” 

It is significant that the only case cited by the I 
Chancellor to support his claim that a performer has| 
a property right in a recorded performance is a deci¬ 
sion not by any common law court, but by the “Tri-| 
bunal Court of Milan, Italy.” (R. 198a.) 

It is also significant that not even the Italian jur-| 
isprudence went as far as the Chancellor’s decision.! 
The case involved merely a question of what, under 
Italian law, was property for tax purposes. 

According to the Chancellor (R. 198a), the cast 
held that an agreement by Tetrazzini to sing for re| 
cording purposes was not a mere contract for services) 
but since it transferred as well all right to her per) 
formance, it transferred a right which was sufficient!] 
in the nature of property to render the agreement ta^ 
able. 

Whatever may be the significance of the case i| 
Italian law, it is not the law in the United States. 
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In Ingram v. Bowers, 47 F. (2d) 925 (D. C. S. D. 
N. Y. 1931), the question was whether royalties pay¬ 
able to Caruso on the sale of records abroad were non- 
taxable as representing income from a source outside 
the United States. The issue accordingly was whether 
Caruso had any property right in the records which 
passed when the foreign sale of the records took place. 

Caruso had made two contracts with the Victor 
Phonograph Company. In one he granted “all rights 
in and to” the records to Victor. In the other he did 
not, merely agreeing to “make these records”. 

The Court held that in either case Caruso had no 
property of any kind in the record; that he had not 
made any contract of license or sale; and that he had 
merely performed services. 

Judge Patterson said (p. 926): 

“. . . The contracts which Caruso made 
with the Victor Company were contracts requir¬ 
ing him to render services. They called upon him 
to sing for Victor and to refrain from singing for 
any other phonograph company. From this he was 
to be paid by Victor according to the number of 
records sold, with a minimum compensation to be 
paid in any event. The contracts were in no sense 
contracts of sale or of license. Caruso had no pro¬ 
prietary right, title, or interest in the matrices or 
in the records. It is true that compensation was 
measured, in part at least, by the number of rec¬ 
ords sold and was referred to as a royalty; but the 
fact remains that the arrangement was one to ren¬ 
der services in his capacity as a singer, as thor¬ 
oughly as if the compensation had been a set sum.” 

The decision was affirmed by the Circuit Court of 
Appeals for the Second Circuit, 57 F. (2d) 65 (1932). 
Judge Learned Hand said (pp. 65-6): 

“The more vital question is whether the con¬ 
tracts were for more than personal services; 
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whether they gave to Caruso some interest in the 
matrices and records, or, if there was any copy¬ 
right, in the copyright; and whether the payments 
can in this wise be looked at as emanating from 
prietary right, title, or interest in the matrices or 
suit came from the foreign matrices; if not, then at 
least from the foreign companies. As to both 
matrices and records the second contract is too 
clear for question; it provides that Caruso ‘grants 
all rights in and to’ them. The first contract con¬ 
tained no such words, but we think that the result 
was the same. In it he only agreed ‘ to make these 
records,’ meaning of course, to sing into the re¬ 
cording apparatus, and the Victor Company, to 
pay him a royalty as records made from the result¬ 
ing matrices were sold. The company was to man¬ 
ufacture both; prima facie they became its chattels 
like anything else of its make. If it was intended 
to give Caruso an interest in them, some such res¬ 
ervation was to be expected, and there was none. 
The fact that his return was called a royalty is 
immaterial; it was so described in the second con¬ 
tract which was riot equivocal. No remedy was cre¬ 
ated by which he could assert any such rights. It 
appears to us that the purpose was the same as was 
expressed later, and if so, he had no proprietary 
interest in the profits arising out of the records. 
If there be a copyright under section 1 (e) of the 
Copyright Act (17 USCA Section 1 (e))—which we 
do not say— it became embodied in the matrices, as 
a literary composition is embodied in its text. Any 
putative monopoly would do no more than prevent 
the copying of these, and it passed with the prop¬ 
erty in them. It was not impliedly reserved sepa¬ 
rate from them, for that would have interfered 
with their full enjoyment which the manufacturer 
was certainly to have.” 


The view of the English courts as to the asserted 
property right appears in Musical Performers’ Protec¬ 
tion Ass’n, Ltd. v. British National Pictures, Ltd., 46 
T. L. R. 485 (1930), decided in the King’s Bench by 
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McCardie, J. A British statute makes it a misde¬ 
meanor to make records of a performance without the 
performer’s consent. Certain performers sought to 
enjoin use of an alleged surreptitious record of their 
performance. 

The court was faced with the rule that equity may 
not enjoin a crime except to protect property. The 
court inquired whether the performers were given a 
property right by the statute. Finding none conferred 
by the statute, it refused the injunction. 

Thus the Court said (p. 488): 

“. . .1 am satisfied that the Act of 1925 
gave the five performers no right of property. I 
agree with the view expressed at page 190 of the 
excellent Sixth Edition of Copinger on the law of 
Copyright. 

“If, then, the five performers had no right of 
property, how does the case stand? . . . ” 



Clearly the Court 


common-law 


property right in performers. 

And Mr. Justice MacCardie in the course of his 
opinion observed (p. 488): 

“Upon considering the Act, I come to the con¬ 
clusion that the Legislature did not, by any inad¬ 
vertence, omit to give a right of property to the 
performers, but that they deliberately so worded 
the Act as to preclude any notion that a right of 
property was conferred. Nothing would have 
been easier than to create a right of property if 
such was the wish of Parliament. The Act, how¬ 
ever, is most significant alike in its wording and 
in its omissions. I can see good reason for not giv¬ 
ing performers a right of property. It happens that 
here the orchestra was 20 in number, of whom the 
performers whom I have named were five. But 
often an orchestra (e. g., at the Albert Hall or 
Queen’s Hall) consists of over 100 performers. If 
the plaintiffs here are correct in saying that each 
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of the five performers had a right of property in 
his performance, it would follow that the same 
right would exist if the orchestra was over 100. I 
am satisfied that Parliament foresaw what I have 
just stated, and intended that it should not be per¬ 
mitted that 100 performers or more should be in a 
position to bring 100 High Court actions. More¬ 
over, if rights of property had been given by the 
Act of 1925 it might be difficult to reconcile such 
rights with those of the owners of the copyright of 
a piece performed. It seems clear that Parliament 
was aware of the difficulties of the matter, and that 
it therefore intentionally and for good cause en¬ 
sured that the wording of the Act of 1925 should 
give no property to the performers. ’ ’ 

The facts presented by this case serve excellently 
to illustrate the very obvious and practical reasons 
why the courts have never extended to performance, 
the literary property concept. 

It must be remembered that the performance was 
that of an orchestra—not a solo by appellee. 

Appellee introduced a mass of testimony designed 
to show a basis for recognition of a literary property 
right in him. But the only consistency in the testi¬ 
mony of the many witnesses introduced lay in their 
common seizure upon the word “unique”—featured by 
the pleadings. 

On both direct and cross-examination there was 
produced an amazing variety of reasons for singling 
out appellee for this nebulous distinction. 

A number of the most authoritative witnesses laid 
great stress on the personal abilities of the individual 
members of the orchestra, as the chief element in the 
organization’s distinction. (See the testimony of 
Fritz Reiner, R. 38a, and generally R. 44a, 58a.) Others 
attributed much to selection of performers (R. 32a, 
46a), the arrangement of programs (R. 32a), the ar¬ 
rangement of the selections used (R. 46a, 82a), the 
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troduction of a glee club (R. 58a), of comedy and 
jvelty skits (R. 53a), the combination of instruments 
id voices (R. 39a). 

Each of these elements is featured at one place or 
lother in the testimony as the principal reason why 
le orchestra is said to be outstanding. They are a 
■enchant reminder that it is the performance of an 
rchestra that is here in question. 

Yet all these elements the Chancellor’s adjudica- 
on concentrates in appellee. Thus the Chancellor con- 
istently refers to the records as “made by him” 
Waring). 

Waring’s Pennsylvanians is a large organization 
fith a considerable employee turnover. (R. 134-5a.) 
die secretary of the corporation testified that there 
,re 40 to 45 members of the organization (R. 133a). 
bid in the past 10 years the personnel has been prac- 
ically turned over (R. 134a). Waring’s Pennsyl¬ 
vanians have been making phonograph records for 14 
vears (R. 22a). 

Waring is merely the leader of the orchestra (R. 
10a). There is nothing to show that in the course of 
die orchestra’s performance he does anything except 
wield his baton or use whatever other method he may 
choose in conducting. He does not produce any intelli¬ 
gible musical sounds. Those are entirely the produc¬ 
tion of individual members of the orchestra, either in 
unison or in solo parts. 

And Waring is, like the individual musicians, 
merely a salaried employee of the corporation—War- 
ing’s Pennsylvanians, Inc. 

If it be argued that Waring, even though merely 
an employee of the corporation, has, simply as a con¬ 
tributor to the orchestra’s performance, the right to 
prevent the use of records without his consent—then it 
must inevitably follow that every individual member 
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of the orchestra must also be approached for his con¬ 
sent, or be granted an injunction. 

And this is true whether the orchestra members 
who participated in the recording now remain mem¬ 
bers of the band, or whether they have since left its 
employ. 

Similarly, the member of the organization who 
made the arrangement used must also have a property 
right in the performance. The records in question 
were arranged by a person who is no longer an em¬ 
ployee of the organization (R. 120a). 

Waring can no more concentrate in himself the 
sole “property right” in the performance of the or¬ 
chestra, than a director of a motion picture could claim 
the sole property right in the performances of the 
actors. 

The Chancellor seeks to avoid this dilemma by 
finding that Waring is the “equitable owner” of the 
orchestra, and is accordingly entitled to enforce all the 
orchestra’s “rights”. (R. 186a.) 

This orchestra is owned by a corporation. It is 
perfectly clear that a stockholder, whatever his stock¬ 
holdings cannot enforce the corporation’s rights. 

Beeber v. Wilson, 285 Pa. 312 (1926); 

Green v. Victor Talking Machine Co., 24 F. 
(2d) 378 (C. C. A. 2d, 1928); 

Sigl, Inc. v. Bresnahan, 216 App. Div. 634, 
215 N. Y. Supp. 735 (1926); 

Tilden v. E. A. Stevenson & Co., 33 Del. 47, 
130 Atl. 236 (1925). 

The rule applies equally in equity. Southwest Na¬ 
tional Gas Co. v. Fayette Fuel-Gas Co., 145 Pa. 13, 23 
Atl. 224 (1892). 










Argument 


41 


Under the Chancellor’s theory, Waring is clearly 
not the proper plaintiff, and may not maintain this 
action. 

The absurdity of the “property right” claimed for 
Waring appears even more strikingly from the various 
grounds for Waring’s distinction, as asserted by his 
witnesses. Surely a man cannot claim a property right 
in the selection of performers, in a painstaking re¬ 
hearsal, or in using comedy skits or a glee club along 
with a jazz orchestra. 

It is submitted that appellee is not possessed of 
any common law right of literary property, and that 
the injunction cannot be sustained on this ground. 

And finally, as to the asserted “performer’s prop¬ 
erty right”, it is clear that even if it could be found 
that Waring ever had such a right, it no longer be¬ 
longs to him. 

We have already called attention to the fact that 
Waring is a member of the National Association of 
Performing Artists. (See page 31, above, and R. 162a, 
165a.) 

To that Association he conveyed 

“. . . the exclusive right to license on be¬ 
half and as the agent of the applicant the mechan¬ 
ical reproduction of the applicant’s performances 

and the performance of any mechanical reproduc¬ 
tion ...” 

He undertook to 

“ . . . make, execute and deliver such instru¬ 
ments or documents as shall be necessary to effec¬ 
tuate the aforesaid purpose.” 

And the Association is to 

“. . . protect, prosecute and enforce all 
rights held or acquired by its members, whether 
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such rights exist or arise out of legislative enact¬ 
ment, judicial decision in law or equity, agreement 
or otherwise, in respect to the unauthorized re¬ 
cording and/or broadcasting, or the unauthorized 
use of the recordings of its members’ perform¬ 
ances. ’ ’ 

Even if there were a performer’s property right 
in Waring, he is not now the proper plaintiff to 
assert it. 

2 . 

Even If There Had Been a Common-Law Property 
Right in Waring’s Pennsylvanians’ Manner of 
Performance, That Right Would Have Terminated 
on the Public Sale of the Records. 

The records were sold outright to the general pub¬ 
lic, as Waring understood they would be. The records 
bore a legend: “Not Licensed for Radio Broadcast”. 
But there was no attempt to change the character of 
the sale. The records were not ‘ * licensed ’ ’. They were 
sold. 

We contend that even if it were assumed that ap¬ 
pellee possessed a property right in the recorded per¬ 
formance, his production of the records for the pur¬ 
pose of indiscriminate public sale, constituted a publi¬ 
cation upon which any such property right would, 
under the law, fall into the public domain and termi¬ 
nate. 

The Chancellor attempted to avoid this rule on 
several grounds. 

First, he argued that at common law a literary 
property right was perpetual, regardless of publica¬ 
tion. This right is supposed to have been cut down 
by the Copyright Act. When a subject is not within 
the Copyright Act, he argued, the property right is per¬ 
petual, regardless of publication. 
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It is unnecessary to consider the early English 
cases —Millar v. Taylor, 4 Burr. 303, 98 Reprint 201 
(1769), and Donaldson v. Beckett, 2 Bro. P. C. 129, 1 
Reprint 837 (1774),—cited by the Chancellor,—except 
to note that they were decided without precedent. 

In the United States the law has been settled, ever 
since the leading case of Wheaton v. Peters, 8 Pet. 590 
(1834), that the common law right extends only to, and 
ceases upon, the first publication. 

Defendant had used plaintiff’s defectively copy¬ 
righted book. Plaintiff claimed that in any event he 
had a perpetual common law right therein. 

The case arose in Pennsylvania, and the Supreme 
Court expressly applied the common law of this State. 

The Court observed (at page 657): 

“That an author, at common law, has a prop¬ 
erty in his manuscript, and may obtain redress 
against any one who deprives him of it, or by im¬ 
properly obtaining a copy, endeavors to realize 
a profit"by its publication, cannot be doubted; but 
this is a very different right from that which as¬ 
serts a perpetual and exclusive property in the 
future publication of the work, after the author 
shall have published it to the world. The argu¬ 
ment that a literary man is as much entitled to the 
product of his labor as any other member of so- 
cietv, cannot be controverted. And the answer is, 
that he realizes this product by the transfer of his 
manuscripts, or in the sale of his works, when first 
published . . . 

The Court further held that regardless of what 
might have been the common law in England, any rule 
that literary property survived publication was not 
brought into Pennsylvania by its colonists. Further, J 
the Court made it clear that the Copyright Act was 
enacted for the purpose of creating a new right—a 
right in spite of publication—and not for the purpose 
of cutting down a right already existent. 
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There can be no question that the rule in Wheaton 
v. Peters lias ever since been the definitely established 
rule in the United States. 

In Palmer v. DeWitt, 47 N. Y. 532 (1872), the court 
considered a question similar to that presented in 
Wheaton v. Peters. It held that at common law the 
author of a literary work or production (at p. 536): 

“ . . . has a right to determine whether it 
shall be published at all, and if published, when, 
where, by whom, and in what form. This exclusive 
right is confined to the first publication. When 
once published it is dedicated to the public, and 
the author has not, at common-law, any exclusive 
right to multiply copies of it or to control the 
subsequent issues of copies by others . . . .” 


In Bamforth v. Douglass Post Card & Machine Co., 

158 Fed. 355 (C. C. E. D. Pa. 1908), Judge McPherson 
said (at p. 357): 



“ . . . A photograph, if it be also an artistic 
production, the result of original intellectual con¬ 
ception on the part of the author, may be copy¬ 
righted with the same effect as if it were a book; 
but, without this protection of the federal stat¬ 
utes, neither the book nor the photograph can con¬ 
tinue to be the author’s exclusive property, after 
it has been printed and offered to the public for 
sale. No authorities need be cited for so plain a 
proposition. The copyright statutes would have 
been unnecessary if the author had been able to 
protect the fruit of his mental efforts in any other 
way; and, if he declines or omits to avail himself 
of the protection thus provided, he is conclusively 
presumed to have presented to the public the prod¬ 
uct of his creative powers, although he may have 
had no intention of making such a gift . . . . ” 


The Chancellor quoted a passage from Holmes v. 
Hurst, 174 U. S. 82 (1899); but the quoted observation 
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was obiter dictum in a case in which publication was 
held to terminate the common law right. Mr. Justice 
Day in the later case of Caliga v. Inter Ocean News¬ 
paper Company, 215 U. S. 182 (1909), categorically 
stated (at p. 188): 

“As a result of the decisions of this court cer¬ 
tain general propositions may be affirmed. Statu¬ 
tory copyright is not to be confounded with the 
common-law right. At common-law the exclusive 
right to copy existed in the author until he per¬ 
mitted a general publication. Thus, when a book 
was published in print, the owner’s common-law 
right was lost. At common-law an author had a 
property in his manuscript, and might have an 
action against any one who undertook to publish it 
without authority. The statute created a new prop¬ 
erty right, giving to the author, after publication, 
the exclusive right to multiply copies for a limited 
period . . . Congress did not sanction an existing 
right; it created a new one. Wheaton v. Peters, 
8 Pet. 591, 661 . . 


In no case, either in England or America, has it 
been held that because a literary property right is not 
protected by copyright, there is a perpetual common 
law right regardless of publication. 

It is far too late to introduce into American law a 
doctrine that the Copyright Act was intended to reduce, 
rather than to enlarge, the protection conferred upon 
literary property. 


Second, the Chancellor argued that there has in 
this case been no publication. 

The Chancellor refers to confusion between “per¬ 
formance” and “publication” No such confusion is 
here involved. 

We do not contend that appellee’s performing a 
selection, no matter how publicly, would constitute a 


46 Argument 

publication of his literary property right, if he had 
such a right. 

We do say, however, that the production and sale 
to the general public of victrola records containing 
appellee’s performance, constitutes such a dissemina¬ 
tion of that performance to the general public as to be 
within the familiar rule that the public sale of a book, 
or of the script of a play, or of a photograph, releases 
any literary property rights possessed by the orig¬ 
inator. 

The Chancellor took the view that there can be no 
publication unless there be an actual intent to abandon, 
or dedicate to the public. (Opinion, R. 206a.) 

That is not the law. The rule of publication is 
expressive of the public interest in the use of publicly 
disseminated creations. 

The courts have always looked to the objective 
character of the dissemination, not to the dis¬ 
seminator’s personal intent, and have always regarded 
certain acts as constituting abandonment, regardless 
of his desire or intention. 

The fundamental rule on which the cases turn is 
that whenever there is an offering to the public at 
large, without limitation as to who may acquire, there 
is a publication. 

The rule is well stated in 13 C. J. 981: 

“. . .A book is of course published gen¬ 
erally when printed copies are sold or distributed 
unconditionally to the public. The delivery of a 
printed copy of a work to one of several sub¬ 
scribers for even a limited edition of the work is 
sufficient to constitute a general publication. But 
there may be such a qualified distribution of the 
printed copies, as in the case of their being de¬ 
livered to a few ascertained persons only who re¬ 
ceive them under conditions expressly or impliedly 
precluding any ulterior diffusion of the knowledge 
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of their contents, as will not constitute such pub¬ 
lication as amounts to a dedication of the work to 
the public. Unless, however, the circulation of 
copies is restricted both as to persons and purpose 
it will amount to a general publication. Where the 
book is exposed for sale so that the public without 
discrimination as to persons has an opportunity to 
obtain or to enjoy it it is published. If a book is 
put within the reach of the general public so that 
all may have access to it, no matter what limita¬ 
tions may be put on the use of it by the individual 
purchaser or lessee, it is published, and the com¬ 
mon-law copyright or right of first publication is 
gone. Thus the leasing of a book for a specified 
term to any and all persons who will accept it on 
the terms offered, even if those terms include an 
agreement not to disclose its contents, constitutes 
a publication. A notice in the book of restrictions 
on its use or resale is nugatory if otherwise there 
has been a general publication of it . . . ” 


In Holmes v. Hurst, 174 U. S. 82 (1899), cited by 
the Chancellor, there was involved the question 
whether a serial publication of a work in a magazine 
amounted to publication of the work as a whole. 

Mr. Justice Brown said (at page 89): 


“. . . If an author permit his intellectual 
production to be published either serially or col¬ 
lectively, his right to a copyright is lost as effectu¬ 
ally as the right of an inventor to a patent upon 
an invention which he deliberately abandons to the 
public — and this, too, irrespective of his actual in¬ 
tention not to make such abandonment . . . ” 


Cases relied on by the Chancellor are all distin¬ 
guishable on this basis. They are cases in which the 
scope of the dissemination was deliberately and care¬ 
fully restricted to a limited group of persons. 

Thus in Werckmeister v. American Lithographic 
Company, 134 Fed. 321 (C. C. A. 2d, 1904), and Amer- 
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ican Tobacco Co. v. Werckmeister, 207 U. S. 284 (1907), 
there was held to be no publication by merely exhibit¬ 
ing pictures at an exhibition to which admission was 
restricted and at which strict rules against copying 
were imposed. 

In the cases involving letters, there was of course 
no unrestricted dissemination to the general public. 

And the courts do not stop here. Not only does 
dissemination to the public at large terminate abso¬ 
lutely the creator’s right and control, but it does so 

regardless of any attempt to qualify or restrict the 
effect of the act, and even though the persons involved 
have full notice of the restriction. 

A leading case is Jewelers’ Mercantile Agency, 
Ltd. v. Jewelers’ Weekly Publishing Co., 155 N. Y. 241, 
49 N. E. 872 (1898). In this case, plaintiff, a mercan¬ 
tile agency, prepared and printed a book containing 
information as to the credit of persons in the jewelry 
trade. The books were furnished to “plaintiff’s sub¬ 
scribers”, under a contract providing that the books 
were loaned, not sold, that title remained in the plain¬ 
tiff, and that the books should be returned on expira¬ 
tion of the subscription. 

The contract distinctly provided that ‘ ‘ sub¬ 
scribers” agreed to treat the information contained as 
strictly confidential. 

It developed that any one might become a “sub¬ 
scriber” of the plaintiff who was willing to pay a 
“subscription” fee. The defendant appropriated cer¬ 
tain material from plaintiff’s book and used it in a 
publication of its own. 

In a learned and exhaustive opinion, the Court 
held that inasmuch as plaintiff in fact offered the books 
to any of the general public who chose to subscribe, 
there was a general publication of the matter they 
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contained, and that, there having been such publica¬ 
tion, the common law right was lost, regardless of the 
restriction imposed. Judge Parker said (pp. 249-54): 

“ . . .it should be observed that it does not 
appear from this record but that every person 
in the United States was at liberty to become a 
subscriber of the plaintiff, and as such, entitled to 
a reference book. . . . All persons were given the 
opportunity of enjoying this book upon the plain¬ 
tiff’s terms. Several cases have arisen where the 
courts have held that the private circulation of 
pictures, manuscripts or printed books did not con¬ 
stitute a publication, such as Prince Albert v. 
Strange (supra); also Bartlette v. Crittenden (4 
McLean, 300), where the plaintiff, a teacher of 
bookkeeping, for the convenience of his pupils, 
wrote his system of instructions on separate cards, 
which they were permitted to keep for their con¬ 
venience ; so a gratuitous circulation of copies of a 
work among friends and acquaintances has been 
held not to amount to a publication. Dr. Paley’s 
Case (2 V. & B. 23) was one where a bookseller 
was restrained from publishing manuscripts left 
by Dr. Paley for the use of his own parishioners 
only. Coppinger, in his work on Copyright, at 
page 117, after considering the last case cited and 
others, reached the following conclusion: ‘ The dis¬ 
tinction is in the limit of the circulation; if limited 
to friends and acquaintances, it would not be a 
publication, but if general, and not so limited, it 
would be.’ In this case the circulation was not 
limited to friends and acquaintances, or even to 
a class. The limitation was upon the character 
of the use which a subscriber could make of 
it. . . . our examination leads us to the conclu¬ 
sion that the present state of the law is that, if a 
book be put within reach of the general public, so 
that all may have access to it, no matter what 
limitations be put upon the use of it by the individ¬ 
ual subscriber or lessee, it is published, and what 
is known as the common-law copyright, or right of 
first publication is gone.” 
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In Wagner v. Conried, 125 Fed. 798 (C. C. S. D. 

N. Y. 1903) an action was brought to enjoin a perform¬ 
ance of the opera “Parsifal”, in spite of the fact that 
a publication of the full score and libretto had been 
made in Germany, on the ground that on the title page 
of such publication appeared the notice, “This copy 
must not be used for production on the stage” (which 
under German law preserved such right). The court 
held, however, that upon publication, the exclusive 
right to performance was lost, saying, 

“ . . . it is the well settled law of this coun¬ 
try that if the publication is complete; such notice 
is'ineffective to reserve the very right which such 
publication dedicates to the public.” 

Savage v. Hoffman, 159 Fed. 584 (C. C. S. D. N. Y. 
1908), was an action to restrain certain imitations of 
excerpts from a performance of the “Merry Widow”. 
The complainant alleged that he was the owner by 
assignment of agents of the composer of the opera, 
and accordingly had the sole right of performance. 
The defendant offered in evidence a piano score of the 
opera published by the agents of the composer with a 
printed notice that the score might not be used for 
public performance without the agent’s consent. It 
was held that the reservation did not prevent the 
abandonment by publication of the lyrics contained in 
the score. See also Larrowe-Loisette v. O’Loughlin, 88 
Fed. 896 (C. C. S. D. N. Y. 1898). 

We think that the cases just cited amply cover this 

case, and that little need be added. 

None of the remaining cases cited by the Chancel¬ 
lor is applicable here. 

Stem v. Rosey, 17 App. D. C. 562 (1901) has no 
relation whatever to this case, it simply holds that a 
phonograph record is not a “copy” within the mean¬ 
ing of the Copyright Act. 
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In Fonotipia, Ltd. v. Bradley, 171 Fed. 951 (C. C. 
E. D. N. Y. 1909), the effect of publication of a literary 
property right was in no way involved. The case is 
discussed later in this brief. 

Universal Film Mfg. Co. v. Copperman, 218 Fed. 
577 (C. C. A. 2d, 1914), far from being contrary to our 
contention, is authority for the position we take. In 
that case a European company, owner of rights to a 
scenario, made a photoplay of the performance and 
sold the “positive” or projection films with the re¬ 
striction that they might not be sold by the purchasers 
for performance except in certain areas. The defend¬ 
ant purchased such a film, limited to performance in 
England. The scenario and photoplay were later copy¬ 
righted in the United States. It was held that the 
American copyright could not reduce the right of ven¬ 
dees of the fi lm to perform it publicly, and that the 
film might be performed in the United States equally 
as in England, regardless of the restriction. The court 
observed (at p. 579): 

“ . . . The attempt, however, to annex a con¬ 
dition as to the use of the film after it was abso¬ 
lutely sold, was vain. Such conditions cannot be 
made to accompany an article throughout its 
changes of ownership. Bobbs-Merrill v. Strauss, 
210 U. S. 340, 28 Sup. Ct. 722, 52 L. Ed. 1086, Dr. 
Miles Medical Co. v. John D. Park & Sons Co., 220 
U. S. 373, 31 Sup. Ct. 376, 55 L. Ed. 502; Waltham 
Watch Co. v. Keene (D. C.) 202 Fed. 225, affirmed 
209 Fed. 1007, 126 C. C. A. 668.” 

No more is contended for by appellant. 
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3. 

The Legend on the Records Did Not Impose an “Equi¬ 
table Servitude” Preventing Appellant—an Out¬ 
right Purchaser—From Using Them in Its Broad¬ 
casts. 

Respondent is admittedly the purchaser of records 
sold outright by agreement of all concerned. It be¬ 
came thereby the owner of the records, as it would be¬ 
come the owner of any other chattels similarly pur¬ 
chased. 

It is a platitude that an owner of chattels has the 
right to use them for any lawful purpose, whether that 
purpose be pleasure or profit. (And there clearly is 
nothing about a phonograph record to differentiate it 
from other chattels in this respect. It is as susceptible 
of use for profit as for pleasure. And to the knowl¬ 
edge of all parties concerned, phonograph records are 
frequently used for profit, not alone by broadcasters, 
but by restaurants, dance-halls, and many other com¬ 
mercial enterprises.) 

The Chancellor argues that appellant is denied the 
normal right to use its chattels, because of an “equi¬ 
table servitude” attaching to the records. 

At this point it is important to note that there is 
no contractual limitation of any sort involved in this 
case. 

There was certainly no contract of any sort en¬ 
tered into by appellant with either Victor or Waring. 
Cf. Garst v. Wissler, 21 Pa. Super. 532 (1902). 

Nor was there any contract as to use of the rec¬ 
ords between Waring and Victor. We have already 
discussed the alleged “agreement” between Waring 
and Victor that the records “would not be sold for 
broadcasting purposes”, and shown that at most it 
meant nothing more than that the record would be sold 
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bearing the legend, “Not Licensed for Radio Broad¬ 
cast”. 

It is equally clear that no high expectations were 
entertained as to the efficacy of that procedure. 

We have also mentioned that the legend itself had 
its origin in requirements, not of Waring, but of the 
original copyright owner. But the latter exempted 
Victor from any obligation concerning the use of the 
records. 

The sole possible basis for restriction—for the 
“equitable servitude” asserted—is to be found in the 
legend. No other notice to appellant of any supposed 
restriction is alleged. 

Just what sort of notice did the legend give? 

On this point the Record evinces a great deal of 
loose assumption. 

The bill of complaint avers that the record bore 
“a notice to the effect that same could not be used for 
radio purposes.” (R. 4a.) Counsel for appellee quoted 
the legend as reading “Not to be used for radio broad¬ 
cast.” (R. 115a.) Certain witnesses conceived that it 
enjoined “any commercial use.” (R. 127a.) 

The Chancellor made a finding that there was a 
“stipulation” that the records “would not be sold for 
broadcasting purposes, and such restriction was 
stamped upon each record.” (R. 187a.) 

Every one of these descriptions of the notice as¬ 
sumes the point to be proved. 

The legend was “Not Licensed for Radio Broad¬ 
cast”. 
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It does not state in whose interest it was stamped 
on the record. It is not a prohibition. It does not 
enjoin anyone from using the record for radio broad¬ 
casting. It is informative, not restrictive. It simply 
states that something is not licensed for radio per¬ 
formance. There is no reason to assume that it refers 
to the record, as such, rather than to the musical selec¬ 
tions recorded. 

At the most, the legend indicates that a license 
for radio broadcast had not been given. 

In connection with Waring, the word “license” 
would have no significance whatever. 

It could make sense only if connected with a pat¬ 
ent or a copyright interest. 

The only logical conclusion to be drawn by a pur¬ 
chaser was that the copyright owner was not, by per¬ 
mitting the record to be made, granting a license to 
broadcast the selections recorded. 

(And it is perfectly clear that that is exactly what 
the legend was intended to convey. It was placed on 
the record as a result of the requirement of the copy¬ 
right owner, M. Witmark & Sons, expressly contained 
in the license to make the recording. See pages 23, 24 
above and R. 185a. The legend may have been used to 
allay Waring’s disinclination, but it was not adopted, 
or phrased, with any relation to him.) 

Such a notice would necessarily mean nothing to 
appellant. By virtue of its license from ASCAP, appel¬ 
lant already had a full right conferred by the copyright 
owner to broadcast renditions of the selections. 

It is clear that as to any claim of Waring, the 
legend was no notice whatever. It would be the last 
conclusion to be drawn that such a legend had any¬ 
thing to do with an entirely unestablished claim of the 
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leader of the orchestra hired to perform the number— 
who had no connection whatever with any patent or 
copyright. 

To find, as the Chancellor did, that the legend gave 
notice of an agreement between Victor and Waring 
that the record was “not sold” for broadcasting, is to 
flout the plain fact. 

Obviously, on this ground alone the theory of 
“equitable servitude” must fall. There was no notice 
whatever of any restriction of the use of the record in 
Waring’s behalf. 

But, further, even if it were assumed that the 
legend was notice of a restriction in Waring’s favor, 
the law is clear that in this case the “restriction” 
asserted would be ineffective and void, however clearly 
notice were given. 

The Chancellor bases his view that an enforceable 
limitation was created upon the following cases: 

Lord Strathcona S. S. Co., Ltd. v. Dominion Coal 
Co., Ltd. [1926] A. C. 108; P. Lorillard Co. v. Wein- 
garden, 280 Fed. 238 (D. C. W. D. N. Y. 1922); Murphy 
v. Christian Press Asso. Publishing Co., 38 App. Div. 
426, 56 N Y. Supp. 597 (1899); Montgomery Enter¬ 
prises v. Empire Theatre Co., 204 Ala. 566, 86 So. 880 
(1920); In re Waterson, Berlin and Snyder Co., 48 F. 
(2d) 704 (C. C. A. 2d, 1931); In re Rider, 16 R. I. 271; 
15 Atl. 72 (1888); Great Lakes & St. Lawrence Transp. 
Co. v. Scranton Coal Co., 239 Fed. 603 (C. C. A. 7th, 
1917). 

Of these cases, three (the Murphy, Rider and 
Waterson Cases) dealt with copyrights —intangible 
property — which were purchased from persons to 
whom they were transferred under express contract 
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that the edition was to be limited, or certain royalties 
paid. The copyrights were acquired from bankruptcy 
trustees or by assignment for the benefit of creditors. 
The courts held that it was in effect the contract which 
was acquired. 

Both because involving intangible property and 
because of the outstanding contract, these cases are 
distinguishable from the present action. 

The Lorillard opinion was on motion for prelim¬ 
inary injunction, and expressly did not decide the 
merits. 

All were cases in which property was acquired 
with knowledge of an outstanding contract of the ven¬ 
dor with reference to it. The courts in effect granted 
specific performance of the contract by the purchaser. 

Only two cases (the Strathcona and Waterson 
Cases) refer to an “equitable servitude”. 

In the Strathcona Case, a vessel was subject to a 
charter-party which a purchaser expressly agreed to 
perform. He was enjoined from using the vessel for 
other purposes. In fact, as is made clear by Chafee, 
Equitable Servitudes on Chattels, 41 Harv. L. Rev. 945 
(1928), at 962, no “equitable servitude” was involved, 
but simply an action for specific performance against a 
purchaser with notice of the contract. 

Of the Strathcona Case, Judge Woolsey, — who had 
participated in that case as counsel, — observed in In re 

Consolidated Factors Corporation, 46 F. (2d) 561 
(D. C. S. D. N. Y. 1931): 

“That case [The Strathcona Case] is a rare 
exception to the usual rule that personal property 
is free of restrictive covenants even though notice 
of them is communicated to the purchaser of such 
property. ’ ’ 
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In the Waterson Case, copyrights were assigned to 
publishers under a royalty agreement. It was held 
that a purchaser of the copyrights from the publisher’s 
trustee in bankruptcy would have to pay the stipulated 
royalty. As was pointed out by Circuit Judge Mack in 
Kelly v. Central Hanover Bank & Trust Co., 11 F. 
Supp. 497 (D. C. S. D. N. Y. 1935), just as in the Strath- 
cona Case, there was here involved no equitable servi¬ 
tude at all, but a mere action for specific performance. 
Judge Mack observed (at p. 508): 

“That citation of such cases as In re Water- 
son, Berlin & Snyder Co., 48 F. (2d) 704 (C. C. A. 
2d 1931); Great Lakes & St. L. T. Co. v. Scranton 
Coal Co., 239 F. 603 (C. C. A. 7th 1917); Lord 
Strathcona Steamship Co. v. Dominion Coal Co., 
[1926] A. C. 108; Wederman v. Societe Generate 
d’Electricite, 19 Ch. Div. 246 (1881), and De- 
Mattos v. Gibson, 4 De G. & J. 276 (1858), indi¬ 
cates, however, that the contention of cross¬ 
plaintiff is not the covenants create an equitable 
servitude, strictly speaking, but that they create 
some kind of an equitable right, enforcement of 
which would have much the same result as would 
enforcement of an equitable servitude. The deci¬ 
sions cited are, for the most part, cases involving 
the right to specific performance against trans¬ 
ferees of property who took with knowledge that 
the transferor thereof was under obligation to 
convey the property to or use it for the benefit of 
another. The reasoning on which such relief is 
granted is that the right to specific performance 
of a contract, because of inadequacy of the remedy 
at law, is an equitable right in the property to 
which the contract relates, a right which is not cut 
off by a transfer of the property to a third party 
who has notice of the promisee’s equity. . . .” 

That the doctrine of equitable servitude is prop¬ 
erly applicable to any case not involving land (or 
specific performance of contract obligations, as in the 
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Strathcona and Waterson Cases) is exceedingly doubt¬ 
ful. Chafee, in his exhaustive article on the subject, 
already cited, states, 41 Harv. L. Rev. at 1013, that his 

“ . . . long investigation has not disclosed a 
single square decision establishing such a concep¬ 
tion in a court of last resort. . . . ” 

In any event, that such a doctrine is not available 
in this case is made clear by a line of cases directly on 
the point here involved. 

The cases referred to are those establishing the 
well-known rule that upon an outright general sale of 
ordinary chattels, an attempt to impose restrictive con¬ 
ditions which will run with the chattels in spite of 
their outright sale, is inconsistent with the sale, con¬ 
trary to the public interest in the alienability of chat¬ 
tels, and ineffective. 

We will not attempt to exhaust the case material 
on this subject. The leading case is Park & Sons v. 
Hartman, 153 Fed. 24 (C. C. A. 6th, 1907). Plaintiff, a 
manufacturer of a medicine made under secret process, 
marketed its product under a system of contracts with 
its distributors, whereby the latter agreed to sell the 
product only to retailers approved by plaintiff and who 
would agree not to cut prices. Defendant bought the 
medicine from such a distributor, with notice of the 
agreement, but sold it at a cut price. The plaintiff 
sought an injunction. 

In an opinion by Mr. Justice Lurton, then Circuit 
Judge, the injunction was refused. The court observed 
(at pp. 38-39): 

“ . . . The Park & Sons Company knew com¬ 
plainant’s plan of business, and that in selling to 
them every such vendor thereby breached his 
agreement, is also charged, and, for the purpose 
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of the demurrer, admitted. What is the result? 
Did the defendants by so purchasing, with knowl¬ 
edge of the restrictions imposed upon sales, 
thereby enter into contractual relations with com¬ 
plainants? Manifestly not. Did they obtain the 
absolute title, notwithstanding their knowledge 
that the sale was in breach of restrictions imposed 
upon the seller? Undoubtedly ... A prime ob¬ 
jection to the enforcibility of such a system of re¬ 
straint upon sales and prices is that they offend 
against the ordinary and usual freedom of traffic 
in chattels or articles which pass by mere deliv- 

er y. 

‘ ‘ The right of alienation is one of the essential 
incidents of a right of general property in mov¬ 
ables, and restraints upon alienation have been 
generally regarded as obnoxious to public policy, 
which is best subserved by great freedom of traf¬ 
fic in such things as pass from hand to hand. . . . 
It is also a general rule of the common law that 
a contract restricting the use or controlling sub¬ 
sales cannot be annexed to a chattel so as to fol¬ 
low the article and obligate the subpurchaser by 
operation of notice. A covenant which may be 
valid and run with land will not run with or at¬ 
tach itself to a mere chattel. . . . ” 

In Dr. Miles Medical Co. v. Park & Sons Co., 220 

U. S. 373 (1911), under a similar state of facts, the 
court approved and adopted the decision in Park & 
Sons v. Hartman. 

In Bobbs-Merrill Co. v. Straus, 210 U. S. 339 

(1908), it was held that even the Copyright Act, and 
in Motion Picture Patents Co. v. Universal Film Mfg. 
Co., 243 U. S. 502 (1917), the Patent Act, afford no 
exception from the rule in the Park & Sons cases. 

In Boston Store of Chicago v. American Grapho- 
phone Co., 246 U. S. 8 (1918), these cases were ap¬ 
proved and applied to phonograph records, the court 
observing (at pp. 21-22): 
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“In Dr. Miles Medical Co. v. Park & Sons Co. 
220 U. S. 373, it was decided that under the gen¬ 
eral law the owner of movables (in that case, pro¬ 
prietary medicines compounded by a secret for¬ 
mula) could not sell the movables and lawfully by 
contract fix a price at which the product should 
afterwards be sold, because to do so would be at 
one and the same time to sell and retain, to part 
with and yet to hold, to project the will of the 
seller so as to cause it to control the movable 
parted with when it was not subject to his will be¬ 
cause owned by another, and thus to make the will 
of the seller unwarrantedly take the place of the 
law of the land as to such movables. . . . ” 

In Universal Film Mfg. Co. v. Copperman, 218 Fed. 
577 (C. C. A. 2d, 1914), cited by the Chancellor, and 
already discussed in this brief, in which a territorial 
restriction was sought to be imposed upon motion pic¬ 
ture film otherwise sold outright, the court said (at pp. 
579-80): 

“ . . . The attempt, however, to annex a con¬ 
dition as to the use of the film after it was abso¬ 
lutely sold, was vain. Such conditions cannot be 
made to accompany an article throughout its 
changes of ownership. Bobbs-Merrill v. Strauss, 
210 U. S. 340, 28 Sup. Ct. 722, 52 L. Ed. 1086, Dr. 
Miles Medical Co. v. John D. Park & Sons Co., 
220 U. S. 373, 31 Sup. Ct. 376, 55 L. Ed. 502; Wal¬ 
tham Watch Co. v. Keene (D. C.) 202 Fed. 225, 
affirmed 209 Fed. 1007, 126 C. C. A. 668.” 

The rule was applied in the one case involving the 
question decided in Pennsylvania. Garst v. Wissler, 
21 Pa. Super. 532 (1902). 

A decision similar to, but much stronger than the 
present case is Apollinaris Co. v. Scherer, 27 Fed. 18 
(C. C. S. D. N. Y., 1886). 
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One Saxlehner, the owner of a mineral spring in 
Hungary, transferred to the plaintiff the exclusive 
right to export the spring water to Great Britain and 
America. Saxlehner reserved the European territory. 
In accordance with an agreement with the plaintiff, 
Saxlehner labelled all bottles sold by him as follows: 

“Caution. This bottle is not intended for ex¬ 
port, and if exported for sale in Great Britain, her 
colonies, America, or other transmarine places, the 
public is cautioned against purchasing it. Andreas 
Saxlehner.” 

The defendant bought water from Saxlehner’s 
vendees in bottles so labelled and sold it in America. 
As stated by the court (p. 19): 

“ . . . It is shown that the defendant pur¬ 
chases the water in bottles under the label adopted 
by Saxlehner containing the cautionary notice, 
and that he does this after having applied to Sax¬ 
lehner to sell him the water and been refused and 
informed by Saxlehner of the complainant’s 
rights. ’ ’ 

Plaintiff sought to enjoin defendant from continu¬ 
ing importation and sale in the United States. The 
court refused the injunction. Judge Wallace said (p. 
21 ): 

“ . . . The rights of the complainant rest 
purely in covenant. If Saxlehner himself should 
sell the water here the purchaser would acquire 
title to the article with all the rights of a proprie¬ 
tor to use it or to do with it as he might see fit. 
Suppose the purchaser should be fully aware at 
the time of buying that Saxlehner had covenanted 
with the complainant that the latter alone should 
have the privilege of selling the water here, could 
it be seriously questioned that the purchaser would 
nevertheless acquire a perfect title ? Although the 
defendant was fully aware when he bought the 
water which he has imported from those to whom 
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Saxlehner had sold it of the terms of the agree¬ 
ment between Saxlehner and the complainant, that 
circumstance does not help the complainant s case. 
There was no breach of covenant on the part ot 
Saxlehner; on the contrary, he did all that was 
in his power to carry out the agreement between 
himself and the complainant. The defendant did 
not expressly or impliedly assume not to sell the 
water within the territory ceded to the complain¬ 
ant; on the contrary, he repudiated any recogni¬ 
tion of such an obligation. The insuperable diffi¬ 
culty in the way of the complainant is that any 
purchaser of the water, wherever he purchases it, 
acquires a valid title to treat it as his own prop¬ 
erty.” 

The rule applies equally in England. 

In Taddy & Co. v. Sterious & Co. [1904] 1 Ch. 354, 
a manufacturer of tobacco attached inside every box 
a notice stating that the sale was made on the ex¬ 
press condition that retailers should not sell below 
stipulated prices; that acceptance of the goods would 
be deemed a contract by the purchaser with the manu¬ 
facturer to observe the restrictions. It was held that 
the restriction was unenforceable. Swinfen Eady, J., 
said (at p. 358): 

n Secondly, they contended that the 

ooods were sold subject to certain conditions, and 
that even if Netten or any one else had purported 
to sell them free from the conditions, Sterious & 
Co., having notice of the conditions, could not 
sell’ the goods except according to the conditions, 
and the plaintiffs were entitled to restrain them 
from doing so. 

“With regard to this last contention, there is 
a short answer. Conditions of this kind do not run 
with goods, and cannot be imposed upon them. 
Subsequent purchasers, therefore, do not take sub¬ 
ject to any conditions which the Court can en¬ 
force.” 
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The same rule was applied to similar faets in Mc- 
Gruther v. Pitcher [1904] 2 Cli. 306. 

And in National Phonograph Company of Aus¬ 
tralia, Ltd. v. Menck [1911], A. C. 336, Lord Shaw 
observed (at p. 347): 

‘ ‘ To begin with, the general principle, that is 
to say, the principle applicable to ordinary goods 
bought and sold, is not here in question. The 
owner may use and dispose of these as he thinks 
fit. He may have made a certain contract with the 
person from whom he bought, and to such a con¬ 
tract he must answer. Simply, however, in his 
capacity as owner, he is not bound by any restric¬ 
tions in regard to the use or sale of the goods, 
and it is out of the question to suggest that re¬ 
strictive conditions run with the goods. The judg¬ 
ment of Swinfen Eady, J. in Taddy v. Sterious 
is plainly sound. It would be contrary to the pub¬ 
lic interest and to the security of trade, as well as 
to the familiar rights attaching to ordinary owner¬ 
ship, if any other principle applied. ’ ’ 

The language last quoted is particularly signifi¬ 
cant, since it is the language of the same judge who 
wrote the opinion in the Strathcona Steamship Case. 
Yet Taddy v. Sterious is not mentioned in the Strath¬ 
cona opinion. It is apparent that Lord Shaw had no 
idea that the Strathcona doctrine would be thought ap¬ 
plicable to the public sale of ordinary chattels. 

It is submitted that the line of cases of which ex¬ 
amples were last cited makes it perfectly clear that 
in the case of an ordinary outright general sale of 
chattels such as the records involved in this case, the 

policy of the law will not permit the rights of owner¬ 
ship to be subjected to restrictions or conditions sought 
to be imposed by a notice contained thereon. 
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Such a result is consistent with the cases we have 
discussed, holding that notices of restrictions will not 
be permitted to qualify the normal legal consequences 
of publication. 

Certainly if such a result follows in the light of the 
very clear and definite notices in those cases, it applies 
in the case of so equivocal and uninformative a legend 
as that involved in this case. The attempt to find an 
“equitable servitude” must fall. 

4 . 

Unfair Competition Is Neither Pleaded Nor Present 
in This Case. 

Unfair competition is the sole remaining ground 
upon which the Chancellor rested the injunction. 

We have already shown that Waring, under the 
pleadings filed in his behalf, could not introduce the 
issue of unfair competition in this case. 

But in any event there is in this case no basis for 
the application of the doctrine of unfair competition. 

It is especially important to bear in mind the 
undisputed facts of this case, and as well the character 
of the testimony as to unfair use introduced by Waring. 

Before there can be unfair competition, there must 
be competition. 

The Chancellor’s finding that Waring and appel¬ 
lant are in competition because they both “sell enter¬ 
tainment to the public ’ ’ is plainly insupportable. 

Neither sells entertainment to the public. The 
only field in which they could possibly compete is in the 
market of advertisers who purchase radio facilities 
and talent. It is perfectly clear that the appellant’s 
small radio station could not possibly attract any ad- 
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vertiser interested in purchasing Waring’s personal 
services at $13,500 per week. 

It is clear that the parties to this action are not 
competitors. 

Not a jot of the voluminous testimony with refer¬ 
ence to use of the records by broadcasters, and the 
alleged harmful effect of “indiscriminate” or deceptive 
playing of the records on Waring, was brought home 
to this appellant. Every finding made by the Chan¬ 
cellor as to injury to Waring is without the support of 
any relevant evidence. 

A clear showing of injury to the plaintiff from the ^ 
acts of the defendant (at least in the absence, as in 
this case, of deception of the public) is an absolute 
sine qua non of an action for unfair competition. 

Fidelity Bond & Mortgage Co. v. Fidelity 
Bond & Mortgage Co. of Texas, 37 F. 
(2d) 99 (C. C. A. 5th, 1930); 

Pulitzer Publishing Co. v. Houston Printing 
Co., 11 F. (2d) 834 (C. C. A. 5th, 1926); 

Borden Ice Cream Co. v. Borden’s Con¬ 
densed Milk Co., 201 Fed. 510 (C. C. A. 
7th, 1912); 

American Washboard Co. v. Saginaw Mfg. 
Co., 103 Fed. 281 (C. C. A. 6th, 1900). 

And where the appeal is to equity, the proof of the 
injury by the defendant must be unmistakably clear. 

Marshall Field & Co. v. Kelley Co., 233 Fed. 
265 (C. C. A. 1st, 1916); 

Kawneer Co. v. McHugh, 51 F. (2d) 560 
(D. C. M. D. Pa. 1931). 

The testimony does disclose the interesting fact 
that twelve years ago (in 1925) Waring’s Pennsyl- 
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vanians earned from $5,000 to $6,000 a week; that those 
earnings increased to $6,500, to $7,500, to $8,500, to 
$10,000, and at the date of the hearing, to $13,500 (R. 
135a). 

And Waring had begun making phonograph rec¬ 
ords in 1923, making over 300 records (R. 22-3a). Dur¬ 
ing the entire period of this phenomenal rise in earn¬ 
ings, such records were being marketed and used in 
broadcasts. 

The fact speaks for itself. 

Unfair competition rests essentially on fraud or 
deception. Appellant did not practice deception in any 
form. Waring knew that phonograph records would 
be used for broadcasting. He was told that there was 
no way, compatible with Victor’s sales practice, of pre¬ 
venting such use. Yet he made the records. His eyes 
were open. 

One further consideration is to be noted. 

In this case there is no interference with any con¬ 
tractual relationship. There was no contract between 
the retailer—or even Victor—and Waring. Victor did 
not contract that the records would not be used for 
broadcasting. At the most it undertook to stamp a 
legend on the record. That undertaking was per¬ 
formed. 

The Chancellor sought to find an interference with 
Waring’s contract with the Ford Motor Company for 
his “exclusive services’’. We have already shown (p. 
27 above) that this conclusion is insupportable. With 
the Ford Company’s right to Waring’s personal serv¬ 
ices appellant in no way interfered. Such interfer¬ 
ence, in any event, would afford a complaint for the 
Ford Company, not Waring. 
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The absence of interference with contractual re¬ 
lations is in itself sufficient to distinguish all of the 
cases relied on by the Chancellor. 

Gonzales v. Kentucky Derby Co., 189 N. Y. Supp. 
783 (1921), and American Malting Co. v. Keitel, 217 
Fed. 672 (D. C. S. D. N. Y. 1914), are cases of direct 
intentional interference with the contract relations of 
another. 

The American Malting Case is typical. That was 
a case of deliberate, malicious circulation of libels with 
the specific purpose of injuring plaintiff’s business. 
Such procedure the court enjoined, but only insofar as 
it was calculated to interfere with plaintiff’s con¬ 
tractual relations. 

Booth & Co. v. Davis, 127 Fed. 875 (C. C. E. D. 
Mich. 1904), and Fleckenstein Bros. Co. v. Fleckenstein, 

66 N. J. Eq. 252 (Ch. 1904), are cases of flagrant co¬ 
operation in breaches of agreements not to compete. 

The “ticket scalper” cases and the “trading 
stamp” cases (Opinion R. 211a-213a) go upon the basis 
that there was involved in each of them a deliberate 
interference with a contractual relation,—in the ticket 
scalper cases with the contract not to assign the ticket; 
in the trading stamp cases, with the contract to use 
under definite limitations in furtherance of an advertis¬ 
ing scheme which necessitated direct redemption of the 
trading stamps. 

The quotation (R. 211-12a) from the leading ticket 
scalper case, Bitterman v. Louisville & Nashville R. R. 
Co., 207 U. S. 205 (1907), is entirely obiter dictum. 
The case was expressly placed upon the sole ground 
of interference with the contract between the ticket 
purchaser and the railroad. 

In Nims, Unfair Competition and Trade-Marks 

(Third Ed. 1929), that outstanding authority says (at 
pp. 460-461): 
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“ . . . The rule repeatedly has been applied 
to dealings by ticket brokers in non-transferable 
tickets, such as return coupons; and they have been 
enjoined from buying and selling such tickets, on 
the ground that they could do so only by inducing 
those from whom they bought them to violate theii 
contracts with the transportation company not to 
transfer such coupons. "W hile somewhat different 
grounds for these decisions have been suggested, 
they are placed distinctly upon the ground of in¬ 
terference with contract. The United States Su¬ 
preme Court in Bitterman v. Louisville & Nash¬ 
ville R. R. Co., has so held. The court there cites 
and applies the rule laid down in Angle v. Chicago, 
St. Paul, etc., Ry. Co., ‘that an actionable wrong 
is committed by one who “maliciously interferes 
in a contract between two parties, and induces one 
of them to break the contract to the injury of the 
other,” ’ . . . 


“In Sperry & Hutchinson Co. v. Mechanics’ 
Clothing Co. the complainant was engaged in the 
business of selling and redeeming trading stamps 
which it sold to merchants under a special contract 
by which the purchasers agreed not to dispose of 
them except in the regular course of retail trade. 
The defendants acquired a quantity of stamps from 
merchants who disposed of them to the defendants 
in violation of their special contracts with the com¬ 
plainants. The defendants were reselling these 
stamps to other merchants who were already under 
contract to purchase only from the complainants, 
and were enjoined. . . .” 

With regard to the two last classes of cases, a pass¬ 
ing note should be made of the Chancellor’s reference 
to them as cases “in which the original vendor has 
always successfully followed his chattel, and controlled 
to a certain extent, its use”. 

It is perfectly clear that neither type of case has 
to do with anything like a chattel. Obviously, a rail- 
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road ticket is not a chattel. It is in itself merely an 
evidence of a contractual relationship. 

With regard to trading stamps, in Sperry & Hutch¬ 
inson Co. v. Mechanics’ Clothing Co., 135 Fed. 833 (C. 
C. D. R. I. 1904), from which the Chancellor quotes at 
some length (R. 212-13a), the court observed, at p. 834: 

“A trading stamp is not ordinary property. 
It is sui generis. It represents a somewhat com¬ 
plicated transaction, and, from its nature, I think 
there are necessary limitations upon the modes in 
which it may be transferred . . . . ” 

The trading stamp and railroad ticket cases were 
cited to the court in the case of Park & Sons v. Hart¬ 
man, discussed above, in which it was held that a re¬ 
striction could not be made to run with chattels sold 
outright to the general public. Mr. Justice Lurton ob¬ 
served at p. 31: 

‘ ‘ The trading stamp and railroad ticket cases, 
such as Sperry & Hutchinson Co. v. Mechanics’ 
Clothing Co. (C. C.) 135 Fed. 833, and Nashville, 
etc., Ry. Co. v. McConnel (C. C.) 82 Fed. 65, like¬ 
wise rest upon the peculiar character of the prop¬ 
erty rights involved. Neither concern the buying 
and selling of articles of general commerce, and 
both relate to things in the nature of contracts per¬ 
sonal in character, and not to things which can ever 
become the subject of general trade and traffic. 


It is this precise difference which applies to the 
present case. 

We anticipate that complainant will rely upon two 
other cases, not cited by the court in this connection: 

Fonotipia, Ltd. v. Bradley, 171 Fed. 951 (C. C. E. D. 
N. Y. 1909); and International News Service v. Asso¬ 
ciated Press, 248 IT. S. 215 (1918). 



70 


Argument 


In the Fonotipia Case, the Victor and other makers 
of phonograph records had marketed records made 
by outstanding recording artists. The defendant made 
a matrix by simply playing these records. From the 
matrix he made records and passed them off as record¬ 
ings of “live” performances. He was enjoined. The 
opinion of the court is a veritable forest of question¬ 
able obiter dictum, but the facts of the case make it 
clear that the injunction depended upon that familiar 
rule of unfair competition which strikes down com¬ 
petitive practices involving fraud and deception. Thus, 
in Harvey Hubbell, Inc. v. General Electric Co., 262 
Fed. 155 (D. C. S. D. N. Y. 1919), the court observed 
at p. 161: 

“In Fonotipia Co. v. Bradley (C. C.) 171 Fed. 
951, the plaintiff had gone to great expense in pre¬ 
paring musical records of the voices of great ar¬ 
tists, and from these produced the commercial rec¬ 
ords which were sold to the public. The defendant 
simply copied copies of the original records and 
put them on the market, advertising that they were 
all duplicates of the original records made by the 
artists. This was a fraud and deception, and was 
enjoined.” 

The case is clearly not appropriate to a situation 
such as is here involved, in which there is Ino element 
whatever of fraud or deception. 

International News Service v. Associated Press is 
a case which stands alone in the law. The decision 
was that the International News Service should be 
enjoined from selling news collected by the Associated 
Press, its direct competitor, after acquiring it by bri¬ 
bery of Associated Press employees, by surreptitious 
means, and by copying, for use in Western editions, 
from slightly earlier Eastern editions of Associated 
Press releases. In all cases, International News Serv ¬ 
ice sold the information as though gathered by itself. 
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The opinion was concurred in by Justices Holmes and 
McKenna only on the ground that such use constituted 
a fraud and deception. Mr. Justice Brandeis vigor¬ 
ously dissented in a learned opinion on the ground that 
whatever rights existed had been published and that 
no deception was practiced. 

In Cheney Bros. v. Doris Silk Corp., 35 F. (2d) 
279 (C. C. A. 2d 1929), the International News Case 
was relied upon by the plaintiff. In that case plaintiff, 
a manufacturer of silks, each season put out new pat¬ 
terns. The defendant, also a manufacturer of silks, 
copied these designs. The designs could not be copy¬ 
righted. Plaintiff sought to enjoin defendant. 

Judge Learned Hand refused to follow the Inter¬ 
national News Service Case, holding that it was lim¬ 
ited to the precise facts presented to the court, and did 
not, and was not intended to, create a general rule of 
law. The judge observed at p. 280: 

“Of the cases on which the plaintiff relies, 
the chief is International News Service v. Asso¬ 
ciated Press, 248 U. S. 215, 39 S. Ct. 68, 63 L. Ed. 
211, 2 A. L. R. 293. Although that concerned an¬ 
other subject-matter— printed news dispatches — 
we agree that, if it meant to lay down a general 
doctrine, it would cover this case; at least, the 
language of the majority opinion goes so far. We 
do not believe that it did. AVhile it is of course 
true that law ordinarily speaks in general terms, 
there are cases where the occasion is at once the 
justification for, and the limit of, what is decided. 
This appears to us such an instance; we think that 
no more was covered than situations substantially 
similar to those then at bar. The difficulties of 
understanding it otherwise are insuperable. We 
• are to suppose that the court meant to create a sort 
of common-law patent or copyright for reasons of 
justice. Either would flagrantly conflict with the 
scheme which Congress has for more than a cen¬ 
tury devised to cover the subject-matter. 





72 


Argument 


“ . . .It appears to us incredible that the 
Supreme Court should have had in mind any such 
consequences. To exclude others from the enjoy¬ 
ment of a chattel is one thing; to prevent any imi¬ 
tation of it, to set up a monopoly in the plan of its 
structure, gives the author a power over his fel¬ 
lows vastly greater, a power which the Constitu¬ 
tion allows only Congress to create.” 

It is submitted that the Cheney Case is directly in 
point in the present case, and is so a fortiori, since 
there was here no deception practised by appellant. 

The parties to this case are not in competition. 
There was no deception or fraud. Waring made the 
records with his eyes open. There was no showing of 
any injury to Waring from appellant’s broadcast of 
the records. There was no interference with any con¬ 
tractual relationship. 

It is abundantly apparent that none of the essen¬ 
tial elements of unfair competition exists in this case. 

5 . 

The Injunction Sought Would Violate the Copyright 

Act. 

The Federal Copyright Act (Act Mar. 4, 1909, c. 
320, Sections 1, 64, 35 Stat. 1075, 1088, 17 USCA 
Section 1), confers upon the copyright owners of musi¬ 
cal compositions rights of the broadest character, in 
the interest of securing to composers the fullest ex¬ 
ploitation of their creations. 

In the copyright owner is vested the exclusive 
right to arrange and adapt the composition (subsec¬ 
tion a), to perform it publicly for profit, and for such 
purpose, or for purposes of selling copies, to make any 
arrangement, setting or recording of the composition 
(subsection e). 
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We have already pointed out that the injunction 
in this case constitutes a serious limitation on the right 
to the use of human creations which has always been 
recognized as belonging to the public. 

But the injunction not only limits the public. It 
constitutes an extreme limitation upon the rights which 
are intended by Congress to be broadly and exclusively 
enjoyed by the copyright owner. 

It is entirely obvious that for exclusive exploita¬ 
tion of the rights conferred, it is a prime necessity 
that there be a full opportunity for utilization of the 
composition by licensees of the copyright owner. Such 
opportunity can exist only where there is freedom of 
performance after a license has been obtained. That 
freedom has heretofore never been denied. 

Now, it is sought to vest in a “performer” a 
right coequal with that of the copyright owner. 

It is plain how tremendously such a doctrine would 
limit the field of exploitation open to the copyright 
owner. 

In any case of a recorded orchestral composition,' 
before the record could be played, the Chancellor’s de¬ 
cision would make it necessary not only to obtain the 
license of the copyright owner, but as well of the leader 
of the orchestra. And the Chancellor’s theory does not 
stop short with this plaintiff. There would also be 
necessary a license from every member of the orchestra 
which performed the selection—whether still a member 
or not—from every soloist, from every participant in 
any accompanying “sketches”. Under appellee’s evi¬ 
dence, these persons are as responsible for the orches¬ 
tra’s “creation” as Waring. They are entitled to the 
same protection. 
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It is perfectly apparent wliat would become of the 
“exclusive right” of the copyright owner under such 
circumstances,—not only because of the expense, but 
equally on account of the confusion and uncertainty 
involved. 

The courts have repeatedly asserted that the Copy¬ 
right Act is to be interpreted in the light of the end 
Congress intended to secure. As stated by the Supreme 
Court in Bobbs-Merrill Co. v. Straus, 210 U. S. 339 
(1908), at p. 346: 

“ . . . The copyright statutes ought to be 
reasonably construed with a view to effecting the 
purposes intended by Congress. They ought not 
to be unduly extended by judicial construction to 
include privileges not intended to be conferred, nor 
so narrowlv construed as to deprive those entitled 
to their benefit of the rights Congress intended to 
grant. ’ ’ 

See also Metro-Goldwyn-Mayer D. Corp. v. Bijou 
Theatre Co., 59 F. (2d) 70 (C. C. A. 1st, 1932) at 76; 
Southern Music Pub. Co., Inc. v. Bibo-Lang, Inc., 10 F. 

Supp. 972 (D. C. S. D. N. Y. 1935) at 973. 

We submit that this injunction would clearly in¬ 
vade, to a tremendous extent, a field intended by Con¬ 
gress to be conclusively resei'ved to the copyright 
owner by the Copyright Act. 

6 . 

The Injunction Sought Would Violate the Fourteenth 
Amendment of the Constitution of the United 
States. 

We have established that the records concerned 
in this case were purchased outright by appellant; that 
appellant thereby acquired the absolute property in 
those records. 
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We have shown that there is no basis for finding 
that appellant’s acquisition of the records was subject 
to any limitation justifying a denial of any of the 
normal rights of ownership incident to such property. 

It is submitted that the taking away of any such 
rights of property, whether effected by statute or by 
decree of a court, is obviously a taking of property 
without due process of law, in violation of the “due 
process” clause of the Fourteenth Amendment of the 
Constitution of the United States. 

IV. 

CONCLUSION. 

The facts and law of this case may be summed up 
briefly. 

Appellant has, at a very considerable price, se¬ 
cured a license from the copyright owners to broadcast 
certain selections. 

It has bought and paid for records of siifih selec¬ 
tions sold to the general public with Waring’s complete 
understanding, and for the recording of which he was 
fully paid. 

Waring has no property right in such records. 
And even if such right were assumed, it could not be 
asserted after publication to the general public. 

Appellant as the purchaser and owner of the rec¬ 
ords, sold with Waring’s acquiescence, has the full 
right to use them for any lawful purposes, including 
purposes of profit. 

The legend stamped on the records constituted no 
notice of any restriction upon such rights in Waring’s 
favor. 
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Even if such notice had been clearly given, the law 
does not permit such a restriction to bind remote pur¬ 
chasers. 

No claim that appellant was guilty of unfair com¬ 
petition is contained in the bill of complaint. There¬ 
fore, such a claim is not before the court. 

In any event, there was not the slightest showing 
of unfair competition by the appellant. 

The injunction sought would violate the Federal 
Copyright Act, and the Fourteenth Amendment of the 
United States Constitution. 

There is no legal basis for his proceeding. If the 
interests appellee asserts are to be protected, applica¬ 
tion must be made to the legislature, not to the courts. 

This is entirely apparent when the real purpose 
of this action is understood. 

The case is merely a prelude to an organized at¬ 
tempt to exact fees on behalf of performers on the 
same scale as license fees under the Copyright Act are 
collected by ASCAP. 

In short, the effort is to establish a counterpart 
of the Copyright Act for performers of records. 

Clearly, as legislative action was necessary to pro¬ 
vide copyright, it is also required to provide such rights 
as are here sought. 

Whether the interests claimed justify establish¬ 
ment of a new right, whether the interest of the public 
in the use of recordings sold for profit does or does not 
countervail, whether the habits of broadcasters 
“throughout the United States” should be restricted, 
are inquiries proper to the legislature, not to a court 
of law in a controversy between two individual liti¬ 
gants. 
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For a court to pass on such questions would be 
judicial legislation in its most objectionable form. 

The point is well put in the opinion of Judge 
Learned Hand, in Cheney Bros. v. Doris Silk Corp., 
which, as we have already noted, is here directly in 
point [35 F. (2d) at 281]: 

“. . . Judges have only a limited power to 
amend the law; when the subject has been con¬ 
fided to a Legislature, they must stand aside, even 
though there be an hiatus in completed justice. 
. . . Congress might see its way to create some 
sort of temporary right, or it might not. Its de¬ 
cision would certainly be preceded by some exam¬ 
ination of the result upon the other interests 
affected. Whether these would prove paramount 
we have no means of saying; it is not for us to 
decide. Our vision is inevitably contracted, and 
the whole horizon may contain much which will 
compose a very different picture.” 

We respectfully ask that the decree of the Court 
below be ordered vacated, and the action dismissed, 
with costs. 

Respectfully submitted, 

Gilbert W. Oswald, 

Wm. A. Schnader, 

Attorneys for Appellant. 



IN THE 


ARGUED AT 

PHILADELPHIA 

AP» 11.1937 


-Supreme Court of Pennsylvania ABSEK! 


Eastern District. . i 


January Term, 1937. 


No. 116. 


FRED WARING, 
v. 

WDAS BROADCASTING STATION, INC., 

Appellant. 


Brief for Appellee 


Appeal, by Defendant from the Decree of Court of 
Common Pleas No. 1 of Philadelphia County, 
June Term, 1935, No. 9053. 


SPEISER & SPEISER, 

1000 Girard Trust Building, 
Philadelphia, Pa., 

Attorneys for Appellee. 

3 


Martin Si Lyle, 302 Penfield Bldg., Phila., Pa. 










INDEX 


PAGE 

Counter-Statement of Questions Involved. 1 

Counter-History of the Case . 2 

Argument: 

I. There Were No Errors in the Findings 
of Fact of the Court Below. 5 

H. Appellant Has Unauthorizedly Appro¬ 
priated Appellee’s Property .. 11 

A. Recorded Musical Renditions As Lit¬ 
erary Or Artistic Property. 11 

B. Scope of Appellant’s Right in His 

Intellectual Productions . 22 

C. Duration of Appellee’s Right 

1 . Common law right of the creator 

of intellectual or artistic property, 
which does not come ivithin the 
purview of the Copyright Act, is 
perpetual . 24 

2. Recorded musical renditions are 

not copyrightable . .... 28 

D. There Has Been No Publication Di¬ 
vesting Appellee of His Right. 30 

E. Scope of Sale of Record to Appellant. 39 

F. Appellant Has Violated Appellee’s 

Right In His Intellectual Produc¬ 
tions . 61 

III. Appellant Is Interfering With Appellee’s 

Right to Conduct His Business Free 
From Unlawful Interference and Unfair 
Competition . 67 

IV. Appellee’s Rights of “Privacy” Have 

Also Been Invaded . 83 

V. Conclusion . 85 















INDEX 


TABLE OF CASES CITED. 

PAGE 

Aaronson v. Baker, 43 N. J. Eq. 365 (1887).... 

12,15,16,17,18 

American Tobacco Co. v. Werckmeister, 207 

U. S. 284 (1907) .12,40 

Associated Press v. International News Sex-vice, 

245 F'ed. 244 (C. C. A. 2nd, 1917). 37 

Annt Jemima Co. v. Rigney & Co., 247 Fed. 407 
(C. C. A. 2nd, 1917) . 74 

Basemore v. Savannah Hospital, 171 Ga. 257 

(1930) . 85 

Barett v. Fish, 72 Vt. 18 (1899) . 45 

Berlin v. Daigle, 31 Fed. (2nd) 832 (C. C. A. 

5th 1929) .58,86 

Berlin v. Lusso, 31 Fed. (2d) 832 (C. C. A. 5th 

1929) . 86 

Bobbs Merrill Co. v. Strauss, 147 Fed. 15 (C. C. 

A. 2nd, 1906) . 23 

Bobbs Merrill Co. v. Strauss, 210 U. S. 339 

(1908) 47 

Booth v. Davis, 127 Fed. 875 (C. C. E. D. Mich. 

1904) .. 75 

Borden v. Amalgamated Pictorials, 1 Ch. 386 

(1911) . 12 

Buck v. Heritis, 24 Fed. (2d) 876 (E. D. S. C. 

1928) . 62 

Buck v. Jewell-La Salle Realty Co., 283 U. S. 

191 (1931) . 63 

Buck v. Lester, 24 Fed. (2d) 877 (E. D. S. C. 
1928) . 62 

Chappell & Co. Ltd. v. Fields, 210 Fed. 864 (C. 

C. A. 2d, 1914) . 19 

Crowe v. Aiken, 2 Biss. 208 (1807).24, 39, 62 

Dearborn Distributing Co. v. Seagram, 57 Sup. 

Ct. 139 (1937) .57,58 

































INDEX 


PAGE 


De Mattos v. Gibson, 4 DeG. & J. 276, 45 Reprint 

108 (1858) .51,53 

Dible’s Estate, 316 Pa. 553 (1934) . 6 

Dielman v. White, 102 Fed. 892 (C. C. Mass. 

1900) . 19 

Dock v. Dock, 180 Pa. 14 (1897) . 45 

Douglas v. Stokes, 149 S. W. 849 (Ky. 1912)... 85 

Dr. Miles’ Medical Co. v. John D. Parke, 220 

U. S. 373 (1911) .. .47,49 

Donaldson v. Becket, 4 Burr. 2408, 98 Reprint 

257 (1774) .25,26,30 

Doubleday Doran v. Macy, N. Y. Law J., April 
6, 1937 . 58 

Edison v. Edison Polyform Co., 73 N. J. Eq. 136 
(1907) . 85 

Ferris v. Frohman, 223 U. S. 424 (1912).23, 38, 39, 62 

Fleckstein Brothers v. Fleckstein, 66 N. J. Eq. 

252 (1904) . 76 

Fleron v. Lackaye, 14 N. Y. Supp. 292 (1891). .16,18 

Florence v. Drood, 178 Fed. 73 (C. C. A. 2nd, 

1910) 74 

Fonotipia v. Bradley, 171 Fed. 951 (C. C. E. D. 

N. Y. 1909) .34,38,75,80 

Foster-Melburn Co. v. Chinn, 134 Ky. 424, 432 
(1909) . 85 


Garst v. Hall & Lyon Co., 179 Mass. 588 (1901). 49 

Gendell v. Orr, 13 Phila. 191 (1879) . 12 

Glenn v. Trees, 276 Pa. 165 (1923). 6 

Gramaphone Co. & Tetrazzini v. State Finance, 

Tribunal Court, Milan, Italy (1912). 16 

Great Lakes, etc. Distributors Co. v. Scranton 
Coal Co., 239 Fed. 603 (C. C. A. 7th, 1917).. 57 

Herbert v. Shanley, 242 U. S. 591 (1917). 62 

Holmes v. Hurst, 174 U. S. 82 (1899). 26 

Hopkinson v. Burghley, L. R. 2 Ch. 447. 45 





















INDEX 


PAGE 

Ingram v. Bowers, 47 Fed. (2d) 925; 52 Fed. 

(2d) 65 (C. 0. A. 2nd, 1932) . 18 

International News Service v. Associated Press, 

248 U. S. 215 (1918) .15,37,46,81 

Kunz v. Allen, 102 Kans. 883 (1918) . 84 

Landell v. Hamilton, 175 Pa. 327 (1896) . 51 

Larrowe-Loisette v. O’Loughlin, 88 Fed. 896 

(C. C. N. Y. 1898) . 47 

Lawrence & Bullen v. Aflalo, L. R. (1904) A. C. 

17 .19 

Lord Strathcona Steamship Co. v. Dominion 

Coal Co., P. C. (1926) A. C. 108. 52 

Lorillard v. Weingarden, 280 Fed. 238 (W. D. 

N. Y. 1922) . 54 

Louisville & Nashville Ry. Co. v. Bitterman, 207 
U. S. 205 (1907) . 77 

Mansell v. Valley Printing Co. (1908) 2 Chan¬ 
cery 441. 62 

Mikado, etc. Case, 25 Fed. 183 (C. C. S. D. N. Y. 

1885) . 12 

Millar v. Taylor, 4 Burr. 2303, 98 Reprint 201 

(1769) 12,13,24,25,42 

Montgomery Enterprises v. Empire Theatre, 

86 So. 880 (Ala. 1920). 55 

Munden v. Harris, 153 Mo. App. 652 (1911).... 85 

Murphy v. Christian Press Ass ’n. 39 App. Div. 

426 (N. Y. 1899) . 54 

Musical Performers’ Protective Ass’n. Ltd. v. 
British Nat’l. Pictures, 46 T. L. R. 485 
(1930) . 18 

National Skee-Ball Co. v. Seyfried, 158 Atlantic 
736 (N. J. 1932) . 49 

Palmer v. De Witt, 47 N. Y. 532 (1872)... .24, 39, 62 
Park v. Hartman, 153 Fed. 24 (C. C. A. 6th 
1907) .47,49 































INDEX 


PAGE 


Pavesich v. New England Life Ins. Co., 122 Ga. 

190 (1905) .. 

Peninsular Co. v. Levinson, 247 Fed. 658 (C. C. 

A. 6th, 1917) . 

Philadelphia & Reading C. & I. Co. et al v. Coal 
Township Directors of the Poor, et al, 311 

Pa. 236 (1933) ... 

Pope v. Curl, 2 Atk. 342 . 

Prince Albert v. Strange, 2 DeG. & Sm. 652, 64 

Reprint 293 (1849) . 

Purdy v. Massey, 306 Pa. 288 (1932) . 

Pusey’s Estate, 321 Pa. 248 (1936) . 


Remick v. American Automobile Acc., 5 Fed. 

(2d) 411 (C. C. A. 6th 1925) . 63 

Rhodes v. Graham, 238 Ky. 225 (1931). 84 

In re Rider, 16 R. I. 271 (1888) . 57 

Savage v. Hoffman, 159 Fed. 584 (C. C. S. D. 

N. Y. 1908) . 19 

Sperry & Hutchinson Co. v. Benjamin, 221 Fed. 

512 (C. C. E. D. N. Y. 1905) . 79 

Sperry & Hutchinson Co. v. Fenster, 219 Fed. 

755 (C. C. E. D. N. Y. 1915) .. .79, 80 

Sperry & Hutchinson Co. v. Mechanics’ Clothing 

Co., 128 Fed. 800 (C. C. R. I. 1904). 79 

Sperry So Hutchinson Co. v. Temple, 137 Fed. 

992 (C. C. Mass. 1905) . 79 

Sperry & Hutchinson Co. v. Weber, 161 Fed 219 

(C. C. M. D. Ill. 1908). 79 

Steiff v. Bing, 215 Fed. 204 (C. C. S. D. N. Y. 

1914). 75 

Stephens v. Cady, 55 U. S. 528 (1852).40, 43, 75 

Stern v. Rosey, 17 App. D. C. 562 (1901).32, 33 

Stevens v. Gladding, 58 U. S. 447 (1854). .40,43,75 
Sweet v. Benning, 16 C. B. 459, 139 Reprint 838 
(1855) . 19 
























INDEX 


PAGE 

Thomas v. Lennon, 14 Fed. 849 (C. C. Mass. 

1S83) . 12 

Thompkins v. Halleck, 133 Mass. 32 (1882) .24, 39, 62 
Tulk v. Moxhay, 1 P. H. 774, 41 Reprint 1143. .51, 53 

Universal Film Co. v. Copperman, 212 Fed. 301 

(D. C. S. D. N. Y. 1914) . 34 

Universal Film Co. v. Copperman, 218 Fed. 577 


Uproar Co. v. National Broadcasting Co., 8 Fed. 
Sup. 358 (D. C. Mass. 1934) . 19 

Vogue Co. v. Thompson-Hudson Co., 300 Fed. 

509 (Ohio, 1924) . 74 

Wagner v. Conried, 125 Fed. 798 (C. C. N. Y. 

1903) .. 47 

Walter v. Lane (1900), A. C. 539, 2 BBC 312... 16 

Waterson, etc. Co. v. Irving Trust Co., 48 Fed. 

(2nd) 704 (C. C. A. 2nd, 1931) . 56 

Werckmeister v. American Lithographic Co., 

134 Fed. 321 (C. C. A. 2nd, 1904).12, 23, 33, 36,40 
Werckmeister v. American Lithographic Co., 


Werderman v. Societe Generale D’Electricite, 

19 Ch. D. 246 (1881) . 52 

Wheaton v. Peters, 33 U. S. 591 (1834). 26 

White-Smith Co. v. Apollo Co., 209 U S 

.1 (1908) . ) . 31 

Witmark & Sons v. Bamberger & Co., 291 Fed 

776 (D. C. N. J. 1923) . 63 

Wood v. Boosey, 2 L. R. Queens Bench 340 


Wright v. Eisle, 86 App. Div. 356 (New York 
1903). 12 




























COUNTER-STATEMENT OF QUESTIONS 
INVOLVED. 

1. Was there error in the findings of fact made by 
the Chancellor below? 

2. Does not the appellee, a unique and creative 
performing artist have such a right of intellectual 
and artistic property in his individual interpreta- 
tive rendition of a musical composition as to enable 
him to enjoin the unauthorized radio broadcast for 
profit of a phonograph record of such rendition, 
manufactured under an agreement whereby such use 
was strictly enjoined by him? 

The Court below answered, yes. 

3. Does not appellant broadcasting station com¬ 
pete unfairly with the appellee by the unauthorized 
broadcasting for profit of a phonograph record of 
appellee’s individual and unique interpretative per¬ 
formance, manufactured under an agreement where¬ 
by such use was strictly enjoined and bearing the 
legend “Not Licensed for Radio Broadcast,” which 
broadcast is heard and received by the general public 
in the same general manner and with the same gen¬ 
eral effect as appellee’s personally broadcast per¬ 
formances and electrical transcriptions manufac¬ 
tured exclusively for radio broadcasting, when the 
evidence shows that such unauthorized broadcast 
impairs appellee’s earning capacity and reputation 
and interferes with his ability to contract for his 
exclusive services as a radio artist? 

The Court below answered, yes , 
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COUNTER-HISTORY OF THE CASE. 

t The appellee, Fred Waring, is an orchestra con¬ 
ductor who has been engaged in that profession for 
the past eighteen years (R. 20a; 186a). The testi¬ 
mony unqualifiedly shows, and the Chancellor found, 
that the appellee is, and has been for a long time 
past, a unique and individual artist and performer in 
his field (R. 27a-28a; 30a-34a; 35a-39a; 41a-54a; 57a- 
66 a ; 68a-71a; 73a-75a; 77a; 81a-84a; 88a; 98a; 104a- 
105a); that his unique and individual interpretative 
talents have earned for him both a national and in¬ 
ternational reputation (R. 27a; 38a; 41a-42a; 51a- 
52a; 58a-62a; 64a; 68a; 73a-75a; 77a; 80a; 88a; 
102a; 104a); that his interpretations of various 
musical compositions which he performs are so 
unique and individual that they are specifically 
recognizable by the general public as being appel¬ 
lee’s alone (R. 28a; 31a; 34a-39a; 41a-42a; 44a-48a; 
50a ; 52a; 54a; 58a; 60a-62a; 64a-66a; 69a-71a; 73a- 
75a; 77a; 81a; 84a; 88a; 98a; 104a; 131a-133a); 
that in the late part of 1932 (R. 23a), the appellee, 
because oi his extraordinary abilities and reputa¬ 
tion, was requested by the copyright proprietor (R. 
100a-104a) and the anthors (R. 104a; 109a) to 
record the selections—“YOU’RE GETTING TO BE 
A HABIT WITH ME” and “I’M YOUNG AND 
HEALTHY.” The appellee thereupon entered into 
an agreement with the RCA Victor Company, Inc. 
to record these selections, this agreement distinctly 
providing that the records were to be made and sold 
for home use only and were not to be sold for any 
commercial performances (R. 114a-115a; 121a-123a; 
125a-126a); that in accordance with this agreement, 
the RCA Victor Company, Inc. placed upon the said 
record the legend: “NOT LICENSED FOR RADIO 
BROADCAST” (R. 121a-126a), and advised its dis- 
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tributors that these records were not to be used for 
radio broadcasting (R. 123a-124a). By this agree¬ 
ment the appellee reserved unto himself all Com¬ 
mercial uses, through radio broadcasting, of his 
unique talents. 

The appellant is a Delaware corporation engaged 
in the radio broadcasting business in the City of 
Philadelphia (R. 18a). On the second day of July, 
1935, the appellant played the record made by the 
appellee, under his contract with the RCA Victor 
Company, Inc., as part of its regularly broadcasted 
program, known as the “Merry-Go-Round Pro¬ 
gramme” (R. 18a). Appearing upon the face of this 
record was the legend heretofore mentioned, of 
which the appellant had knowledge (Appellant’s an¬ 
swers to Paragraph 7 of Appellee’s Bill in Equity, 

R. 7a; 18a; 23a; 121a-126a; 149a). The appellee had 
never authorized the appellant to broadcast his 
records nor has the appellant ever accounted to the 
appellee for such use (R. 8a). 

It was also conclusively proven that RCA Victor 
Company, Inc. manufactured the record in question 
under the compulsory license provision of the Copy¬ 
right Act (R. 89a-90a); that that license gave them 
only the right to produce and sell the discs, for y 
private use and specifically reserved to the copy¬ 
right proprietor the right to perform the records for 
commercial purposes (R. 185a). 

It was, therefore, apparent that neither the copy¬ 
right proprietor of the composition nor the perform¬ 
ing artist gave to RCA Victor Company, Inc. any 
rights of performance of their respective works for 
commercial purposes and that, accordingly, the RCA 
Victor Company, Inc. could not pass any such right 
on to purchasers from it or its distributors. The 
rights of purchasers of the discs are derivative only, 
and are founded upon the limited grant or license 
to use the discs for private non-commercial pur- 
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poses by the owners of the intellectual, artistic and 
other incorporated property contained therein. 

Further, appellee proved hy the testimony of 
prominent composers, theatrical managers, agents 
and producers, musicians and others prominent in 
the theatrical and musical world that the broadcast¬ 
ing of the appellee’s records was of considerable 
hurt and damage to him, in that it reduced his con¬ 
tractual possibilities by impairing his commercial at¬ 
tractiveness (R. 30a; 40a; 43a; 77a-78a; 130a-131a), 
and making it impossible for him to contract for his 
exclusive services as a radio performer (R. 40a-41a; 
86 a; 113a; 130a-13la); injured his reputation (R. 
111a; 116a; 131a; 136a), and constituted unfair com¬ 
petition to him (R. 40a-41a; 86a; 113a; 130a-131a). 

Testimony was also introduced, and not contra¬ 
dicted, to the effect that between three hundred and 
fifty and four hundred and fifty radio stations out 
of the total of six hundred stations use similar 
records almost exclusively for their commercial and 
sustaining programs, and that the public is often 
misled into believing that the artist himself is per¬ 
forming, when merely a record of his performance 
is being used (R. 29a-30a; 61a; 78a; 95a). 

After a hearing upon the merits, the Chancellor 
filed findings of fact and conclusions of law and 
entered a decree nisi enjoining the appellant from 
broadcasting or performing appellee’s records for 
profit. Argument was had upon appellant’s excep¬ 
tions. These were later dismissed by the Court 
en banc and this appeal followed. 
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ARGUMENT. 

I. 

There were no Errors in the Findings of Fact of the 
Court Below. 

(Assignments of Error 1 to 19, inclusive.) 

Preliminarily, it should be noted that the findings 
of fact by the court below in this case were made on 
a practically uncontradicted record presented by the 
appellee and his witnesses. While appellant called 
one witness, and submitted in evidence several 
written documents, this evidence in no way went to 
refute the testimony offered by the appellee and 
which supported the findings of fact which are 
assigned as error. 

The findings of fact, which are made the basis of 
assignments of error 1 to 6 inclusive and 8 to 11 
inclusive, will be found related in the history of this 
case which appears in this brief. Following the 
recital of these facts appears the page numbers in 
the Record where the evidence supporting them will 
be found. 

It has very often been stated by this Court that 
findings of fact by a Chancellor, when supported by 
some evidence, have the force and effect of a verdict 
by a jury. In Pusey’s Estate, 321 Pa. 248, 261 
(1936), Chief Justice Kephart speaking for this 
Court stated: 

“It must be thoroughly understood that, in cases 
of this character, the findings of the chancellor 
supported by the court en banc must be con¬ 
sidered just as binding on appellate courts as 
the verdict of a jury (Italicized in original 
report.) 
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This statement of the law is founded on many cases 
which reiterate the same principle. See Glenn v. 
Trees, 276 Pa. 165, 168 (1923); Philadelphia & Read¬ 
ing C. & I. Co., et al v. Coal Township Directors of 
the Poor, et al, 311 Pa. 236 (1933); Dible’s Estate, 
316 Pa. 553 (1934). An examination of the records 
will disclose that not only are the findings of facts 
by the Court below supported by “some” evidence, 
but by ample uncontradicted testimony and, there¬ 
fore, under the rule of the above cited cases, these 
findings should be taken as binding by this Honor¬ 
able Court. Clearly, these assignments are without 
foundation. 

Appellant also assigns as error the refusal of the 
Court below to make certain findings of fact re¬ 
quested by it. 

In assignments of error 14 and 15, appellant com¬ 
plains of the failure of the Court below to find that 
one Al Dubin wrote the words to the two songs 
“which are the subject of controversy in the present 
case,” and that one Harry Warren wrote the music 
for them. Appellee submits that the refusal of the 
Court below to make these findings was proper. 
Admittedly, Al Dubin composed the words and 
Harry Warren the music for the songs. But that 
fact has no bearing upon this case. Appellee’s 
right is not one arising out of the composition of 
these songs, but out of appellee’s rendition of them. 
It is not these songs which are “the subject of con¬ 
troversy” in the instant case. 

The court’s refusal of appellant’s 22nd request 
for findings of fact, which is the subject of the 16th 
assignment of error, was entirely proper for the 
reason assigned by the court. 

Similarly, the Court below did not err in refusing 
appellant’s 23rd request for findings of fact, which 
is made the basis for the 17th assignment of error. 
The Court below refused to find that the appellee 
knew that the records would be sold to the “public.” 
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Such a refusal was eminently proper, for it appears 
from the record that the appellee did not contem¬ 
plate that his records would be sold to the public 
generally, but that they would be sold for use in the 
home exclusively. Appellee submits that it can be 
fairly inferred from the testimony that, at the time 
of the making of the records, the appellee knew that 
they would be sold to the public for private home 
use only, which is the purpose for which the records 
were manufactured. Appellee, therefore, contends 
that appellant’s 23rd request for findings of fact 
was properly refused, in that the request is not a 
full statement of appellee’s belief. 

Nor is there any merit in appellant’s 18th assign¬ 
ment of error. Appellee admits that at no time was 
there any contractual relationship between RCA 
Victor Company, Inc. and the appellant, nor be¬ 
tween the appellee and the appellant, but submits 
that appellant’s 24th request for findings of fact 
was properly refused for such fact has no material¬ 
ity to this issue. The basis of the appellee’s right 
does not arise out of any contract between the 
parties mentioned above, but out of his reserved 
property right in his recorded performance, the 
existence of which right was brought to appellant’s 
attention by the express prohibition printed upon the 
face of the record, which right the appellant vio¬ 
lated despite the injunction. 

With regard to the 19th assignment of error, ap¬ 
pellee admits that prior to the playing of these rec¬ 
ords, appellant announced that the numbers about 
to be played were mechanical reproductions of ap¬ 
pellee’s rendition of said selections, but submits that 
the court’s refusal of appellant’s 25th request for 
findings of fact was proper on the ground that it is 
immaterial to the issue. The appellee’s right is 
violated by the public performance for profit or 
broadcast of his recorded rendition, and such per- 
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formance or broadcast cannot be the less of a viola¬ 
tion by any announcement preceding it. 

It is difficult to perceive the basis of appellant’s 
7th assignment of error. The Chancellor’s 25th. 
finding of fact, which relates to “electrical tran¬ 
scriptions, ’ ’ is amply supported by evidence appear¬ 
ing on Pages 85a and 90a to 97a of the Record. This 
evidence was uncontradicted. Nor can the relevancy 
of this testimony be questioned. The Chancellor 
was faced with a novel problem. He had every 
right to become acquainted with the entire picture 
of the industry’s practices with respect to the broad¬ 
casting of mechanical recordings. It was most 
proper for the appellee to show that it was not his 
intention that his records be used for broadcasting 
by proving that when the artist wishes to have rec¬ 
ordings of his performance broadcasted, another 
method of recording—the electrical transcription— 
which cannot be played upon the ordinary home 
phonograph, is used, and which grants the right 
which the appellee, in this instance, expressly 
reserved to himself. 

Nor is there any legitimate basis for appellant’s 
12th asignment of error. Certainly, a recorded per¬ 
formance, with its accompanying mechanical imper¬ 
fections, is not as fine as a “live” performance (R. 
131a). It must, therefore, follow that a broadcast 
of a mechanical performance cannot be as fine as a 
broadcast of a “live” performance. 

In his 13th assignment of error, appellant com¬ 
plains of the court’s finding that the parties are com¬ 
petitors “inasmuch as they both sell entertainment 
to the public.” Appellee submits that this finding 
is amply supported by the appellant’s answer to 
Paragraphs 5 and 6 of appellee’s Bill in Equity. 
Therein appellee stated: 

“5. That your orator and his orchestra has 
been in the past and is presently engaged for 
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his exclusive services in and about broadcast¬ 
ing a weekly program * * *” 

and 

“6. Defendant, a Delaware corporation, owns 
a radio station, and is engaged in operating the 
same for profit. That in the course of its busi¬ 
ness it features phonograph records to enter¬ 
tain the general public, and the same are used 
for sustaining and commercial programs.” (R. 
3a; 4a.) 

Both of these paragraphs are expressly admitted 
by the appellant’s answer (R. 7a). Moreover, on 
page 3 of appellant’s Brief will be found the state¬ 
ments : 

“Appellant broadcasts phonograph records 
in the course of its business to entertain the 
public, using them for both sustaining programs 
and commercial programs.” 

Appellant nowhere denies that the business of the 
appellee is “selling entertainment to the public.” 
It, therefore, comes with but little grace for the 
appellant to object to the court’s finding that the 
parties are competitors in the sale of entertainment 
to the public. Further argument on this point will 
be found later in this brief. 

By way of resume, therefore, appellee desires to 
call to the Court’s attention that appellant’s assign¬ 
ments of error 14 to 19 are requests for findings 
which, in the light of the legal principles applicable 
to this case, are totally irrelevant. For the purposes 
of this argument, they can be taken as conceded for, 
even as part of the case, they in no way affect the 
legal soundness of the conclusions of the court be¬ 
low, nor do they render applicable any principles 
of law other than those which the court below 
used. 
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It is argued with great vehemence that the court 
below acted on irrelevant evidence. Appellee has 
hitherto demonstrated with particularity that every 
finding of fact is supported by ample evidence. All 
of this evidence was relevant. The Chancellor, 
confronted as he was with a novel situation and 
a new and complex business desired to be generally 
informed, and it was the duty of counsel to inform 
him, of existing conditions and practices in the 
broadcasting industry. The methods employed by 
other broadcasting stations in other parts of the 
country were entirely relevant for this purpose. 

The Chancellor did not, as appellant seems to 
charge, make these practices the basis for its finding 
of injury to appellant. His injunction was based 
on appellant’s acts and appellant’s acts alone. The 
pleadings and testimony both showed that the play¬ 
ing of records is part of appellant’s regular com¬ 
mercial program. To show the resulting damage 
to him, appellee introduced as witnesses persons 
who are recognized leaders either in the production 
or marketing of entertainment, and who were there¬ 
fore most competent to express an opinion as to 
the effect of constant “drumming” and continuous 
repetition of appellee’s renditions by appellant. 
These witnesses also testified as to the, unfair com¬ 
petitive methods employed in other parts of the 
country, and the court below had a right to consider 
these eventualities in determining the case before 
it. To say that equity cannot act to halt the mount¬ 
ing damage which would result if appellant were 
allowed to continue uninterruptedly the course of 
conduct enjoined, would be contrary to all principles 
of equity. 
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II. APPELLANT HAS UNAUTHORIZEDLY 
APPROPRIATED APPELLEE’S PROP¬ 
ERTY. 

(Assignment of Error No. 20.) 

The appellee contends, and the court below held 
that the appellant’s action constituted a violation 
of the appellee’s common law right of intellectual 
property in his individual interpretation, which was 
expressly reserved by him. The existence of this 
right is denied by the appellant. Accordingly, the 
appellee first directs your Honorable Court’s at¬ 
tention to the argument that the appellee has a 
property right in his recorded musical renditions. 


A. Recorded musical renditions as literary or 
artistic property. 

Courts, both in England and in this country, have 
so long and so definitely recognized the existence of 
property rights at common law in intellectual or 
artistic property that the doctrine is too well settled 
to admit of controversy. This right is generally 
described as the right of “literary property.” But 
it, is submitted that this description finds its origin 
in fact that during the infancy and early growth of 
the doctrine only authors of literary compositions 
sought to enforce their rights in their intellectual 
creations, for they alone were in danger of having 
their creations appropriated without their consent. 
It is only in recent times that science has developed 
means of depriving other creators of the fruits of 
their labors. 

Throughout all the cases, courts make it appar¬ 
ent that it is the “product of mental labor” they 
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are protecting. Aaronson v. Baker, 43 N. J. Eq. 365 
(1887). There is, therefore, no inherent limitation 
in the doctrine which restricts it to protection of 
literary creations. This is certainly evidenced by 
the fact that the courts have recognized property 
rights of creators in intellectual products such as 
photoplays ( Universal Film Co. v. Copperman, 218 
Fed. 577 (C. C. A. 2nd, 1914)); musical compositions 
{Mikado, etc. Case, 25 Fed. 183 (C. C. S. D. N. Y. 
1885); Thomas v. Lennon, 14 Fed. 849 (C. C. Mass. 
1883)); paintings ( American Tobacco Co. v. Werck- 
meister, 207 U. S. 284 (1907); Werckmeister v. 
American Lithographic Co., 134 Fed. 321 (C. C. A. 
2nd, 1904)); etchings {Prince Albert v. Strange 2 
DeG. & Sm. 652, 64 Reprint 293 (1849)); photo¬ 
graphs {Borden v. Amalgamated Pictorials, 1 Ch. 
386 (1911)); and, architectural plans and drawings 
{Wright v. Eisle, 86 App. Div. 356 (New York 
1903); Gendell v. Orr, 13 Pliila. 191 (1879)). 

It has often been argued that an intellectual con¬ 
ception is something too evanescent, something too 
ethereal to be protected as property. This view 
was adopted by Yeates, J., in his dissenting opinion 
in Millar v. Taylor, 4 Burr. 2303, 98 Reprint 201 
(1769), but courts and text writers have had little 
difficulty in meeting this argument. Drone defines 
the source of all property corporeal or incorporeal, 
as production and applies this doctrine to intellec¬ 
tual property thusly: 

“Ownership, then, is created by production, 
and the producer becomes the owner. This 
principle is general, and covers all productions, 
the whole field of labor. It cannot be applied to 
the produce of one kind of labor, and withheld 
from that of another. It matters not whether 
the labor be of the body or the mind. The 
yield of both comes under the same fundamental 
principle of property, which recognizes no dis¬ 
tinction between the poet and the peasant in the 
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ownership of their productions. No theory, no 
explanation, no consideration has been advanced 
by the great writers to account for the invio¬ 
lability of property in the produce of bodily 
labor, which does not apply with equal force 
and directness to property in the fruits of in¬ 
tellectual industry. No vital qualities have 
been assigned to one which are not equally 
inherent in the other. All the attributes and 
conditions marked out by Pufendorf as essen¬ 
tial to the constitution of property are found in 
intellectual productions. In other words, 
neither in its origin nor in its essential qualities 
is literary property sui generis; but, it is simply 
a division, a species of general property. It 
is subject to all the fundamental rules govern¬ 
ing the acquisition, possession and transmis¬ 
sion of property. It is acquired by labor, suc¬ 
cession, gift, purchase; transmitted by sale, 
donation, bequest; lost by abandonment. It 
may be injured, stolen, borrowed and lent, mort¬ 
gaged and pawned. It may be subject to con¬ 
tract, bargain, trade and fraud. Published, it 
may be seized by creditors. Disraeli says you 
may fill warehouses and freight ships with it. 
{Drone on the Lam of Copyright, p. 5). 

One of the earliest criteria of what constituted 
property was possession. While it is true that the 
appellee’s performance is “possessed” by no one 
who merely hears it, once that performance is “cap¬ 
tured” by mechanical means and thereby rendered 
capable of reproduction, it is manifest that there 
is such a “possession” of the song as renders it 
property. In Millar v. Taylor, supra, the court 
said (at p. 2341): 

“The present claim is founded upon the orig¬ 
inal right to this work, as being the mental labor 
of an author; and that the effect and produce of 
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the labor is his. It is a personal, incorporeal 
property, saleable and profitable; it has indica 
certa; for, though the sentiments and doctrine 
may be called ideal, yet when the same are com¬ 
municated to the sight and understanding of 
every man, by the medium of printing, the work 
becomes a distinguishable subject of property, 
and not totally destitute of corporeal quali¬ 
ties.” 

Indeed corporeality should not enter into the 
question at all. The true test should be whether 
the thing in question is “capable of identification so 
that exclusive ownership may be asserted.” Drone, 
supra, says (at p. 98): 

“The property in an intellectual production 
is incorporeal, and is wholly distinct from the 
property in the material to which it may be 
attached. Indeed, literary property may exist 
independently of any corporeal substance. It 
may be as perfect in a production expressed in 
spoken as in one communicated by written or 
printed words. A poem when read, a lecture 
when delivered, a song when sung, a drama 
when acted, may have all the attributes of prop¬ 
erty though not a word has been written or 
printed. The true test is not whether the thing 
is corporeal or incorporeal, not whether it is at¬ 
tached to a material substance but whether it is 
capable of identificatoin, so that exclusive own¬ 
ership may be asserted. The identity of an in¬ 
tellectual production is secured by the language 
in which it is expressed; and, this is true 
whether the language be spoken or written. 
When a composition has not been reduced to 
writing, it may be more difficult and in som,e 
cases impracticable, to prove the ownership, 
and thereby establish a title to ownership. But 
the manuscript is but a means of proof. And 
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when the title to the ownership is not disputed, 
or can he satisfactorily established without the 
existence of a writing, as it may be in many 
cases, it is immaterial whether the composition 
has been reduced to writing, or has been com¬ 
municated only in spoken words.” (Italics sup¬ 
plied.) 

The testimony of each of the appellee’s many wit¬ 
nesses clearly and precisely is to the effect that the 
appellee’s interpretative performances are specifi¬ 
cally recognizable as his own and individual inter¬ 
pretations. Indeed, although the appellant denied in 
its answer that this was the fact, it offered not one 
word of testimony to contradict this allegation of 
the Bill, or to counteract the overwhelming testi¬ 
mony upon this point offered by the appellee. 

Further, Justice Pitney, in International News 
Service v. Associated Press, 248 U. S. 215 (1918), a 
case involving the closely analogous topic of unfair 
competition, said (at p. 240): 

“In a court of equity, where the question is 
one of unfair competition, if that which the 
complainant has acquired fairly at substantial 
cost may be sold fairly at substantial profit, a 
competitor who is misappropriating it for the 
purpose of disposing of it to his own profit and 
to the disadvantage of the complainant cannot 
be heard to say that it is too fugitive or evanes¬ 
cent to be regarded as property. It has all the 
attributes of property necessary for determin¬ 
ing that a misappropriation of it by a competi¬ 
tor is unfair competition because contrary to 
good conscience.” (Italics supplied.) 

The statement is often found in the cases that 
“every new and innocent product of mental labor” 
is protected. (See, e. g. Aaronson v. Baker, 43 N. J. 
Eq. 365 (1887)). While the testimony of the ap- 
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pellee’s witnesses, unchallenged by the appellant, 
is clearly and unequivocably to the effect that the 
appellee’s performances are entirely unique and 
individual to himself, we find that entire originality 
in a work is not necessary for that work to constitute 
intellectual or artistic property. (See 13 C. J. 952 
Sec. 11 (2)). Thus, in Universal Film Co. v. Cop- 
perman, 218 Fed. 577 (C. C. A. 2nd, 1914) the court 
/acknowledged the existence of the right of literary 
property in a photoplay of a performance of a 
scenario. F'rom that case, it is apparent that literary 
or artistic property may be based upon another work 
involving the literary or artistic property if, by the 
use of intellectual power, a new artistic product is 
created. 

In Wood v. Boosey, 2 L. R. Queens Bench 340 
(1867), it was held that the arrangement of the 
score of an opera for the piano constituted a new 
work which was entitled to protection. So also has 
a translation from a foreign language ( Fleron v. 
Lackaye, 14 N. Y. Supp. 292 (1891)), or an arrange¬ 
ment or adaptation of existing materials ( Aaronson 
v. Baker, supra; Walter v. Lane (1900) A. C. 539, 
2 BRO 312) been considered sufficiently original. 

The case of Gramophone Co. & Tetrazzini v. State 
Finance, decided by the Tribunal Court of the City 
of Milan, Italy, on February 19, 1912, so directly 
rules upon the character of an artist’s performance 
that your Honorable Court’s indulgence is asked for 
this reference to it. The question presented in that 
case was whether an agreement between the Gframa- 
phone Company and Tetrazzini, under which the lat¬ 
ter was to sing certain operatic selections for record¬ 
ing by the Company, constituted a mere contract for 
services, or a real transfer and assignment of in¬ 
corporeal chattels and, therefore, subject to the tax 
statute in question. The court said: 

“The contention appearing in Tetrazzini’s 


pleadings that the record is subject to the copy- 
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right of the author of the music incorporated 
in such record is certainly correct — but the co¬ 
existence of this right with the right of the 
performer appears to be possible and even very 
reasonable, if it is considered that as a matter 
of fact the music printed upon the record and 
by means of the record reproduced is not the 
music written by the author, as it is in the case 
with printed editions, but it is the music as it 
had been rendered by the artist in front of the 
receiving apparatus; and that the performance 
may be such as to reach the level of a real and 
actual work of art deserving protection at the 
hands of the law A musical selection played on 
the violin by Kubelik, or on the piano by Pa¬ 
derewski, or sung by the thundering voice of 
Tamagno * * * is not the same as the same 
selection sung by anybody else. The artistic 
personality of the performer is reflected in the 
performance which becomes a distinct product 
having a special value not only artistic but also 
pecuniary—so that the record incorporating 
this performance necessarily belongs also to 
the performer who has created it.” (Italics 
supplied.) 

Since Tetrazzini had by her contract expressly 
assigned all her rights as to the records, the court 
held the contract taxable as a transfer of an incor¬ 
poreal chattel. 

From the testimony, it is apparent that the ap¬ 
pellee’s renditions possess all of the criteria of liter¬ 
ary or artistic property. His performances being 
unique and individual to him, and adding something 
to the music he plays which is not present in the 
bare notes, must be considered a “new and innocent 
work,’’ ( Aaronson v. Baker, supra). This work, be¬ 
ing recorded, has all the indica certa necessary to 
make it clearly identifiable as appellee’s alone 
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(Drone, supra), and although not completely origi¬ 
nal, complete originality is not required. (13 C. J., 
952, Sec. 11 (2)), Universal Film Co. v. Copperman; 
Wood v. Boosey; Fleron v. Lackaye; Aaronson v. 
Baker, supra). 

Appellant makes much of the decision in Ingram 
v. Bowers, 47 Fed. (2d) 925, affirmed 52 Fed. (2d) 
Ns/ 65 (C. C. A. 2nd, 1932). This is the so-called Caruso 
case which arose on the question of taxation, 
wherein, in passing, the court adverted to the con¬ 
tract between Caruso as a performing artist and 
the Victor recording company. 

The agreement under which Caruso rendered per¬ 
formances for phonograph records contained a grant 
of all rights of the performing artist to the recording 
company. There xvas no reservation as in the instant 
case. The appellee in the case at bar expressly re¬ 
served his rights insofar as same related to the 
manufacture and sale of records for commercial per¬ 
formances including radio broadcasting. 

Judge Learned Hand specifically, recognized the 
rights of a performing artist such as the appellee 
here. He said: 

“If it was intended to give Caruso an interest 
in them (the records) some such reservation was 
to he expected, and there was none.” (Italics 

supplied.) 

Appellant also relies on the case of Musical Per¬ 
formers’ Protective Association Ltd. v. British Na¬ 
tional Pictures, 46 T. L. R. 485 (1930). Here again 
we find that the principles therein laid down are not 
controlling. In that case, five men were hired by the 
defendant to furnish incidental music for a talking 
picture. The defendant used the recording made 
under this contract of employment both for the 
talking picture and for victrola records. The mu¬ 
sicians were members of the plaintiff association, 
which sought to enjoin the use of their performance 
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for victrola records and to recover damages for such 
use under a penal statute known as the Musical Per¬ 
formers ’ Protection Act of 1925. The court refused 
to grant the injunction prayed for or award dam¬ 
ages, but it had only asked to do so by virtue of the 
penal statute. No common law right of property 
was asserted by the complainant. Nor does it ap¬ 
pear that one could have been for nowhere do we 
learn that the five persons who performed the music 
were either unique or individual or in anywise 
“creators” of any intellectual property. 

Further, they were employed by the defendants 
and, under the ‘ ‘ Shop Rights Rule, ’ ’ any rights that 
the employees might have in their production arising 
within the scope of their employment was vested 
in their employer, the defendants. Sweet v. Ben- 
ning, 16 C. B. 459, 139 Reprint 838 (1855); Lawrence 
& Bullen v. Aflalo, L. R. (1904) A. C. 17; Dielman 
v. White, 102 Fed. 892 (C. C. Mass. 1900); Uproar 
Co. v. National Broadcasting Co., 8 Fed. Sup. 358 
(D. C. Mass. 1934). 

Appellant also cites Savage v. Hoffman, .159 Fed. 
584 (C. C. S. D. N. Y. 1908) and Chappell & Co., Ltd. 
v. Fields, 210 Fed. 864 (C. C. A. 2d, 1914) as being 
opposed to the right claimed by the appellee. 

In the former case, a theatrical manager, claiming 
the exclusive right to produce an opera, sought to 
enjoin a vaudeville performer from singing a song 
from and using the orchestration of that opera. 
The court refused a preliminary injunction because 
the plaintiff’s title was doubtful. While stating 
that a manager has no literary property in the 
manner in which the actors dance and posture, the 
court also specifically said (at p. 585): 

“They (the actors), if anyone, having a right 
to complain of an imitation.” 


y 


In the Fields case, the court specifically held that 
an imitation of plaintiff’s play infringed his copy- 
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right, so that the quotation cited in appellant’s Brief' 
must be considered mere dictum. 

But in addition to the fact that the holdings of 
both of these cases are not adverse to the appellee’s 
claim, there is a vast distinction between the factual 
situation here and that those courts had in mind 
in uttering their dicta. 

It is apparent that the question of whether any 
particular gestures or poses or stage business 
constitute a copy or unauthorized use of an¬ 
other’s literary property is a difficult one, and 
the inertia of the court to set itself up as a de¬ 
termining body of such niceties is readily under¬ 
standable when the flood of litigation which 
would naturally result is kept in mind. Every 
actor, jealous of what he considers his “tricks” 
would read into the performance of everyone else 
a copying of those “tricks.” But here we have 
not any copying, not any mimicing, but the actual 
use of the exact performance itself as contained in 
a recording thereof. No longer do questions of 
authorship or copying arise. It is appellee’s per¬ 
formance not a copy of it, that is being appro¬ 
priated by the appellant. 

Appellant also argues that it is the individual 
members of the appellee’s orchestra who make the 
performances distinguished. But the fallacy of this 
argument becomes apparent immediately upon ex¬ 
amination of the Record. Appellee elicited from 
one of the witnesses that there has been considerable 
turnover in the personnel of the orchestra (R. 133a- 
135a). Nevertheless, despite this fact, appellee’s 
performances remain specifically recognizable as 
his. The new trumpet player or saxophonist under 
the appellee’s handling and direction becomes 
merely a tool in the production of a definite Waring 
performance. These same musicians would produce 
a completely different performance under the lead- 
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ership of another conductor. As was testified by 
Fritz Reiner (R. 38a): 

“I think the Waring organization is quite an 
outstanding organization, due to the unusually 
unique personality of Mr. Fred Waring. He 
has put his stamp on the organization, just as 
any other outstanding orchestra leader would 
put his own stamp on his organization. Such 
as, as has just been mentioned, Mr. Stokowski, 
Mr. Toscanini, or Mr. Puccini, would certainly 
put his personality on the group of men he 
might be leading. ’ ’ 

There is not one iota of testimony to the effect 
that the individual performance of any member of 
the group is a unique or individual creation. But 
all witnesses agreed that because of the appellee’s 
labors, talents and genius, the performance of all 
is possessed of those qualities that make it differ 
from others, that add to the composition of the 
authors of the music and lyrics, and that constitutes 
it a new and different creation. It is a matter of 
common knowledge that the performance of the 
same group of musicians under one conductor dif¬ 
fers widely from that given by them under another. 
Were this not the case, the genius of great con¬ 
ductors would never become apparent. As stated 
by the eminent musical critic, Mr. Lawrence Gil¬ 
man, “There are no great orchestras today, only 
great conductors.” 

Finally, appellant argues that if there was ever 
any right in the appellee the power to assert it vests 
not in him but in the National Association of Per¬ 
forming Artists, by virtue of his membership in that 
association. That this argument is without merit 
is clear from the holding of this court in Purdy v. 
Massey, 306 Pa. 288 (1932). In that case, the con¬ 
tention was likewise asserted that because of an 
assignment by the plaintiff, he had no right to main- 
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tain the action. This court rejected that contention 
in language which fits this case in every respect. 
It was there stated (at p. 296): 

“It is also contended by defendants that the 
plaintiff has no interest in the present cause 
of action, and is therefore not entitled to re¬ 
cover. At the trial an offer was made to show 
that plaintiff has no financial interest in the 
property * * * An objection to this offer was 
sustained by the court, which action is assigned 
to error. The offer was properly refused; it 
was not within the issues framed under the 
pleadings, not having been pleaded as a defense: 
Ruth-Hastings Glass Tube Co. v. Slattery, 266 
Pa. 288. In addition, she is the legal plaintiff, 
and as such has the right to sue, and whether 
or not an assignment was made by her is im¬ 
material : American Mfg. Co. v. Morgan Smith 
Co., 25 Pa. Superior Ct. 176. It can be no con¬ 
cern of defendants, certainly can in no way 
affect their rights, if recovery is had in the 
name of the legal plaintiff: Berks Co. v. Levan, 
86 Pa. 360. The result in either event is an 
adjudication of the issue: Adams v. Edwards, 
115 Pa. 211; C. H. Hardy Auto Co. v. Posey, 50 
Pa. Superior Ct. 399.” 

It is submitted that this fully answers appellant’s 
argument that the National Association of Perform¬ 
ing Artists, rather than the appellee, is the proper 
party to maintain this action. 


B. Scope of appellee’s right in his intellectual 
productions. 

Courts uniformly uphold the absolute, exclusive 
control of the creator. Drone, in his work on Copy¬ 
right, says (at p. 103): 
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“The property of an author in his intellectual 
production is absolute until he voluntarily parts 
with all or some of his rights * * * He has the 
right to exclude all persons from its enjoyment; 
and, when he chooses to do so, any use of the 
property without his consent is a violation of 
his rights * * 

This paragraph is cited with approval in Bobbs- S 
Merrill Co. v. Strauss, 147 Fed. 15 (C. C. A. 2nd, 
1906) (at p. 18), and in Werckmeister v. American 
Lithographic Co., supra, at p. 324. 

In 13 Corpus Jans 949, the following statement is 
made: 

“EXCLUSIVE CONTROL—The owner of 
literary or intellectual property like the owner 
of any other kind of property, may do what he 
will with his own; his right is absolute, and 
exclusive as against the world * * * If he chooses 
to keep his production unpublished and private, 
he may do so, and he has his remedies to 
prevent or to redress an unauthorized publica¬ 
tion. He has the exclusive right to make first 
publication. He also has the right of private 
circulation among such persons as he may desig¬ 
nate, and may impose such restrictions as he 
pleases on their use of it. Any use or publica¬ 
tion in disregard of such conditions or restric¬ 
tions is an invasion of his property rights and 
will be redressed as such. The owner is en¬ 
titled to all profit from any use of his produc¬ 
tion, so long as that use does not amount to a 
general publication.” (Italics supplied.) 

This “exclusive control” of the author includes 
the right to prohibit or enjoin public performances 
of his creation without his consent. Thus, in Ferris 
v. Frohnum, 223 U. S. 424 (1912), at the instance of 
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the proprietor of the common law right of the 
author, the respondent was restrained from pro¬ 
ducing a play. Similarly, in Crowe v. Aiken, 2 Biss. 
208 (1807) ; Palmer v. DeWitt, 47 N. Y. 532 (1872); 
and, Thompkins v. Halleck, 133 Mass. 32 (1882), the 
proprietor of the author’s rights prevailed in en¬ 
joining unauthorized public performances of the 
author’s plays. 

The appellee has heretofore demonstrated the 
existence of his common law right in his intellectual 
creation and the scope of that right. That that right 
still is possessed by him will be shown in the follow- 
ing thiee sections, the first of which deals with the 
question of how long the right endures. 


C. Duration of appellee’s right. 

1. Common law right of the creator of intellectual or 
artistic property, which does not come within 
the purview of the Copyright Act, is perpetual. 

Millar v. Taylor, 4 Burr. 2303 (1769) 98 Reprint 
201, is the leading case upon this subject. In this 
case the period of statutory protection provided 
Thompson’s ‘ ‘ Seasons ’ ’ by the early copyright act 
of 8 Anne had expired, and the plaintiff contended 
that Thompson’s common law property in his book 
continued despite the lapse of the statutory protec¬ 
tion. The Court of King’s Bench, including Lord 
Mansfield who was then sitting, held (Yeates dissent¬ 
ing), that at common law: (1) The author of a 
literary composition had an absolute property in his 
creation which entitled him to prevent others from 
copying or using it; (2) That this property right 
continued indefinitely and was unaffected by the pub¬ 
lication of the book; (3) That the enactment of a 
statute protecting him from an unauthorized publica- 
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tion of his book (Act of 8 Anne), did not deprive the 
author of his common law rights. 

Five years thereafter the same problem came be¬ 
fore the House of Lords in the case of Donaldson v. 
Becket, 4 Burr. 2408 (1774), 98 Keprint 257. Among 
the questions the judges were there called upon to 
determine were the following: 

“1. Whether at common law, an author of any 
book or literary composition had the sole right 
of first printing and publishing the same for 
sale; and, might bring an action against any 
person who printed, published and sold the same 
without his consent?” 

This question was answered in the affirmative, there¬ 
by favoring the plaintiff, by eight of the eleven 
judges. 

“2. If the author had such right originally, did 
the law take it away, upon his printing and 
publishing such book or literary composition; 
and, might any person afterward reprint and 
sell, for his own benefit, such book or literary 
composition, against the will of the author?” 

Seven of the eleven judges answered this question 
in the negative, again favoring the plaintiff. 

‘‘3. If such action would have lain at common 
law, is it taken away by the Statute of 8 Anne? 
Is an author by the said statute precluded from 
every remedy, except on the foundation of said 
statute, and on the terms and conditions pre¬ 
scribed thereby?” 

Upon this question, six of the judges answered in 
the affirmative and five in the negative, the question 
being decided, therefore, adversely to the plaintiff. 

The result of this case was that Millar v. Taylor 
was, in effect, affirmed in upholding the common law 
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rights of an author before and even after publica¬ 
tion, but with this limitation: That where statutory 
protection is afforded to any particular kind of 
literary or intellectual property, the enactment of 
the statute negatives the existence of the common 
law right after publication. The statutory right is 
given as a substitute for the “common law copy¬ 
right.” This rule has been consistently adhered to 
by both England and American courts, although the 
soundness of the limitation of Donaldson v. Bechet 
has been questioned. See Drone, “The Law of 
Property in Intellectual Productions,” (p. 39-42). 

Turning to this country, we find that in the early 
case of Wheaton v. Peters, 33 U. S. 591 (1834), it 
was held that publication of a book without first com¬ 
plying with the requirements of the Copyright Act 
disabled the author from later enjoining the copying 
and sale of the book by another. True it is, that 
in the majority opinion in this case the statement 
was made that the doctrine of perpetual protection 
of the author’s common law right in literary prop¬ 
erty, irrespective of publication, i. e. common law 
copyright, has never been part of our common law. 
But it is submitted that this statement in the prevail¬ 
ing opinion of McLean was but gratuitous dictum. 
The case could have been squarely decided upon the 
principle laid down in Donaldson v. Bechet. Fur¬ 
ther, the dissenting opinions of Justices Thompson 
and Baldwin, described by Drone in his work on 
copyright (at p. 44) as “among the most masterly to 
be found on the subject of copyright,” clearly ac¬ 
knowledges the existence as part of our common law 
of the doctrine of common law copyright. Finally, 
in Holmes v. Hurst, 174 U. S. 82 (1899), the Su¬ 
preme Court defined Wheaton v. Peters as holding 
the same as Donaldson v. Bechet, namely that while, 
in the absence of a statute on author’s rights are 
perpetual; after the enactment of a statute, his com¬ 
mon law rights end with the first publication of his 
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work and from then on are measured by the statute. 
In the Court’s own words (at p. 85): 

“An act similar in its provisions to the statute 
of Anne was enacted by Congress in 1790 and 
the construction put upon the latter in Donald¬ 
son v. Becket was followed by this Court in 
Wheaton v. Peters, 8 Pet., 591. While the 
propriety of these decisions has been the sub¬ 
ject of a good deal of controversy among legal 
writers, it seems now to be considered the 
settled law of this country and England that 
the right of an author to a monopoly of his pub¬ 
lications is measured and determined by the 
Copyright Act * * * in other words, that while 
a right did exist at common law, it has been 
superseded by statute.” 

By way of resume, therefore, it may be stated that 
the law in the United States upon this problem is as 
follows: 

1. In the absence of any legislation regulating 
copyright, an author of an intellectual or artistic 
work has, by common law, a perpetual property 
right in his creation, entitling him to its exclu¬ 
sive use and enjoyment, irrespective of whether 
he publishes it or not. 

2. Where a statute is in effect regulating copy¬ 
right in a certain class of works, the creator of 
a work within that class, who has not complied 
with the provisions of the statute, loses his com¬ 
mon law rights only upon publication of that 
work; but 

3. The passage of a statute regulating copy¬ 
right in a certain class of works, does not affect 
the common law rights of a creator of a work 
which does not fall within the purview of that 
statute, or, in other words, was not such a work 
that was among the class of works the copyright- 
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ing of which the statute regulates. See Drone, 
supra (at p. 118). 


2. Recorded musical renditions are not 
copyrightable. 

Appellee admits that where a statute is in effect 
regulating copyright in a retrain class of works, the 
creator of a work within that class, who has not com¬ 
plied with the provisions of the statute, loses his 
common law rights upon publication of that work. 
Appellee denies that there has been any “publica¬ 
tion” of his performance or renditions, and in a later 
portion of this brief will so demonstrate to your 
Honorable Court. 

But, the appellee maintains that, admitting for the 
sake of argument only, that there has been a “pub¬ 
lication,” his recorded renditions are not within the 
class of works governed by the Copyright Act of 
1909 and its amendments and, therefore, as has been 
demonstrated above, his rights therein are not af¬ 
fected by the question of publication. 

Section 4 of the Act (Act of March 4, 1909, c. 
320, 35 Stat. 1075) provides that the works for which 
copyright may be secured shall include all the writ¬ 
ings of an author. Section 5 requires that the ap¬ 
plication for registration shall specify to which of 
certain enumerated classes the work belongs, but 
that these classifications shall not be held to limit 
the subject of copyright as defined in Section 4. The 
enumerated classes include books, dramatic com¬ 
positions, musical compositions, photographs, etc., 
but do not include talking machine records. In Sec¬ 
tion 6, compilations, abridgements, adaptations, ar¬ 
rangements, dramatizations, translations and other 
versions of existing works are stated to be new 
works subject to copyright. 








r 


Argument 


29 


While these provisions seem broad enough to cover 
talking machine records, an examination of the Re¬ 
port of the Patent Committee to the House of Repre¬ 
sentatives (Report No. 2222) which accompanied 
the presentation of the Act and purported to ex¬ 
plain its scope, shows that it was not the intention 
of Congress that records should be protected under 
the Act. The report stated (at p. 9): 

“It is not the intention of the Committee to 
extend the right of copyright to the mechanical 
reproductions themselves, but only to give the 
composer or copyright proprietor the control, 
in accordance with the provisions of the Bill, of 
the manufacture and use of such devices.” 

That a narrow construction of the Act was in¬ 
tended is further evidenced by the fact that it was 
necessary for Congress to pass the Amendments of 
1912 (Act of August 24, 1912, c. 356, 37 Stat. 488) 
for motion pictures to receive protection under the 
Act. 

If it required an amendment to bring motion pic¬ 
tures within the Act, it would seem that the act as it 
now stands does not cover talking machine records 
and that a further amendment is necessary to bring 
them within the statute. 

It must be assumed, therefore, that the Copyright 
Act does not include within its scope recorded rendi¬ 
tions such as the appellee’s. This is the view taken 
by the Copyright Office in Washington (See R. 151a- 
152a), by text writers upon the subject (See Shatter 
“Musical Copyright,” (1932), p. 273, 279), and was 
expressly admitted by appellant’s counsel below (R. 
19a). 

Therefore, since it was shown that a statute regu¬ 
lating copyright in a certain class of works does not 
affect the common law rights of a creator of a work 
which does not fall within the purview of the statute, 
the appellee is possessed of his common law right of 
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intellectual or artistic property, even admitting 
(which the appellee specifically does not save for 
the purpose of this one argument), that there has 
been a “publication” of his renditions. 


D. There has been no “publication” divesting 
appellee of his right. 

The appellee has demonstrated that the Copy¬ 
right Act does not embrace the type of intellectual 
creation he produces. He, therefore, earnestly con¬ 
tends his common law right of intellectual or artistic 
property continues perpetually, regardless of pub¬ 
lication (See Section C (1), supra). 

However, it is generally stated that one loses his 
common law right of literary or artistic property 
upon publication. It is the appellee’s purpose at 
this point to illustrate to your Honorable Court that 
if that be the law, and the appellee earnestly con¬ 
tends it is not, there has been no “publication” 
which would terminate his common law right. 

At the outset, it is to be noted that no case has 
ever arisen where the question of publication of ap¬ 
pellee’s particular type of intellectual property has 
been involved. No rule, therefore, has been evolved 
which, when applied to this fact situation, presents 
an unequivocal answer. 

Donaldson v. Bechet, supra, was shown above to be 
the source of arbitrary rule that the sale of copies of 
copyrightable books or pictures constitutes publica¬ 
tion of them, terminating the common law property 
right irrespective of the absence of an actual intent 
to dedicate to the public. It will be recalled that the 
soundness of that decision has been attacked. 
(Drone, supra), and the cases show that the courts 
have steadfastly refused to extend this rule to ob¬ 
jects of a different nature. 
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It is readily apparent that there is an essential 
distinction between such objects as books and pic¬ 
tures on the one hand, and such objects as motion 
picture films and talking machine records on the 
other. The former serve of themselves as a direct, 
full and independent medium of expressing their 
creator’s intellectual conceptions. On the other 
hand, the latter are incapable of communicating 
ideas of any kind except with the aid of some me¬ 
chanical contrivance of which they form a part. 

This distinction has been recognized by the Su¬ 
preme Court of the United States in White-Smith Co. 
v. Apollo Co., 209 U. S. 1 (1908). There the plain¬ 
tiff, the owner of the copyright of certain songs, 
brought suit (before the Act of 1909) to enjoin the 
defendant from making and selling perforated music 
rolls of the songs, contending that the making of the 
rolls constituted the “publishing” or “copying” of 
the plaintiff’s copyrighted property. The court held 
for the defendant, saying (at p. 18): 

“After all what is the perforated roll? The 
fact is clearly established in the testimony in 
this case that even those skilled in the making 
of these rolls are unable to read them as musical 
compositions, as those in staff notation are read 
by the performer * * * 

“These perforated rolls are parts of a machine 
which, when duly applied and properly operated 
in connection with the mechanism to which they 
are adapted, produce musical tones in harmoni¬ 
ous combination. But we cannot think that they 
are copies within the meaning of the copyright 
act.” 


The court also said (at p. 17-18): 

“Also it may be noted in this connection that 
if the broad construction of publishing and 
copying contended for by the appellants is to 
be given to this statute, it would seem equally 
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applicable to the cylinder of a music box, with 
its mechanical arrangement for the reproduc¬ 
tion of melodious sounds, or the record of a 
gramaphone, or to the pipe organ operated by 
devices similar to those in use in the pianola. 
All these instruments were well known when 
these various copyright acts were passed. Can 
it be that it was the intention of Congress to 
permit them to be held as infringements and 
suppressed by injunctions'?” 

Reliance upon the case of Stern v. Rosey, 17 App. 
D. C. 562 (1901) by the court in the White-Smith 
case is apparent. In Stern v. Rosey, the court 
reached the same decision with reference to talking 
machine records. The court said (at p. 12-13): 

“We cannot regard the reproduction, through 
the agency of a phonograph of the sounds of 
musical instruments playing the music com¬ 
posed and published by the complainant, as 
the copy or publication of the same within the 
meaning of the act. The ordinary signification 
of the words ‘copying, publishing,’ etc. cannot 
be stretched to include it. 

“It is not pretended that the markings upon 
waxed cylinders can be made out by the eye or 
that they can be utilized in any other way than 
as parts of the mechanism of the phonograph. 

“Conveying no meaning, then, to the eye of 
even an expert musician and wholly incapable 
of use save in, and as part of, a machine 
especially adapted to make them give up the 
records which they contain, these prepared wax 
cylinders can neither substitute the copyrighted 
sheets of music nor serve any purpose which is 
within their scope. In these respects, there 
would seem to be no substantial difference be¬ 
tween them and the metal cylinder of the old 
and familiar music box, and this, though in use 
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at and before the passage of the Copyright Act, 
has not been regarded as infringing upon the 
copyrights of authors and publishers.” (Italics 
supplied.) 


There is no reason why the rules relative to the 
preservation of property in records should not be 
as favorable to the creator as are those governing 
piano rolls. That they should be, is made all the 
more clear by the doctrine of Stern v. Rosey, for 
not the slightest inkling of tne contents of the rec¬ 
ord can be gotten from examining them. 

Appellant contends that these cases are not appli¬ 
cable to the present situation because they concern 
the question of whether an existing copyright has 
been infringed by the making of copies. But is 
there an essential difference between the question 
of whether a particular act constitutes the publi¬ 
cation of a copy or the publication of the original? 
The appellant argues that the basis of the doctrine 
of publication is the dissemination of the intellectual 
creation. If the dissemination of music rolls or 
victrola records is not the publication of a copy, 
because they convey no meaning of themselves and 
are “wholly incapable of use save in * * * a machine 
especially adapted to make them give up the rec¬ 
ords which they contain,” can it then be maintained 
that a similar dissemination of them could possibly 
be a publication of their content and thereby deprive 
their creator of his common law right? It must be 
agreed that an essential element of publication of 
an intellectual work is the communication to the 
public of a knowledge of its contents. {Werck- 
meister v. American Lithographic Co., 134 Fed. 
321 (C. C. A. 2nd, 1904)). The Supreme Court has 
said that this is not done by the sale of music rolls 
or records. How then can it be claimed thgt it is 
done here? 
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In not one of the cases which have arisen where 
the intellectual property in question was recorded 
on films or records, has a court ever held even the 
indiscriminate sale of them to be a publication. 

In Fontipia v. Bradley, 171 Fed. 951 (1909), the 
Circuit Court for the Eastern District of New York, 
protected the plaintiff against the unauthorized mak¬ 
ing and selling of copies of the plaintiff’s records, 
although the original records had been sold indis¬ 
criminately to the public for years. Nowhere in 
the court’s opinion is to be found any intimation that 
this constituted a “publication” of the plaintiff’s 
literary property which was there protected. 

Even more pertinent to the instant case in this 
connection is the case of Universal Film Co. v. 
Copperman, 218 Fed. 577 (C. C. A. 2nd, 1914). There 
the Nordisk Film Co. took a motion picture of a 
performance of an original scenario which they had 
composed. From the negative film thereby obtained, 
positive films were afterwards printed and sold to 
anyone who chose to buy. The defendants purchased 
one of the positive films through a dealer in England 
and brought it to this country, renting it out for the 
purposes of exhibition. Subsequently, the Nordisk 
Company copyrighted the photoplay here, assigned 
the copyright to the plaintiff, who brought this 
action against the defendant, for infringement. The 
District Court (212 Fed. 301 (D. C. S. D. N. Y. 
1914)), held for the defendant, on the ground that, 
in selling the films to any who would huy them, the 
Nordisk Company had published the photoplay and 
consequently could not validly copyright it in the 
United States. 

The Circuit Court of Appeals affirmed the judg¬ 
ment of the District Court but, in its opinion, the 
appellate court, very carefully made it clear that it 
did not agree with the reasons given by the court 
below for its decision. The court said (at p. 579, 
580): 
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“The title of the Nordisk Company in England 
was its common law right of property in the 
intellectual conception of the scenario of the 
play expressed in words and in the intellectual 
conception of the photoplay expressed in actions. 
“It could perform the written play itself, or 
license others to perform it, without prejudice 
to its common law ownership, and so it could 
itself perform the photoplay in the same way. 
Palmer v. DeWitt, 47 N. Y. 532, 7 Am. Rep. 480; 
Werckmeister v. American Lithographic Co., 134 
Fed. 321, 69 C. C. A. 553, 68 L. R. A. 591, af¬ 
firmed 207 U. S. 284, 28 Sup. Ct. 72, 52 L. Ed. 
208, 12 Ann. Cas. 595. 

“When it was sold a positive film, which was 
the only means of performing the play, it con¬ 
ferred the performing right on the purchaser 
and his assigns. No one, by virtue of that sale, 
would acquire the right to re-enact the play and 
take a negative of it, or make, if that could be 
done, a new negative from the positive film. This 
would be inconsistent with the Nordisk Com¬ 
pany’s common law property in the photoplay 
and with the mere performing right which it had 
conferred on the owner of the film. * * * 

“The Nordisk Company abandoned its common 
law property in the United States when it took 
out the statutory copyright * * * Sale of positive 
films after copyright was as consistent with its 
statutory ownership as was the sale of films 
before copyright with its common la/w owner¬ 
ship. But neither it nor its assigns as owner of 
the statutory copyright in this Country could 
repudiate the license it had given before copy¬ 
right to the purchaser of the film in England 
and his assigns. Therefore, the defendants 
cannot be treated as infringers.” (Italics sup¬ 
plied.) 
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Thus, the Circuit Court of Appeals for the Second 
Circuit specifically held that the indiscriminate sale 
of films of a photoplay did not constitute a publica¬ 
tion, and the sale of the films before copyright was 
“consistent” with the common law right of prop¬ 
erty “in the intellectual conception of the photo¬ 
play” (p. 580). In the light of this holding, it would 
be absurd to say that if appellee’s performance is 
simultaneously recorded by a motion picture camera 
and a talking machine recording apparatus, the sale 
of a record of the visible performance would not be a 
publication, whereas a sale of a record of the audible 
features of the performance would be such publica¬ 
tion. 

Moveover, it is to be noted that at the time the 
films were sold to the general public in the Copper- 
man case, it was possible to copyright them under 
the existing law, while under the present copyright 
act recorded renditions of musical selections are af¬ 
forded no protection. 

The leading case in this country on the question of 
publication is that of Werchmeister v. American 
Lithographic Co., 134 Fed. 321 (C. C. A. 2nd, 1904). 
In that case the court held that the public exhibi¬ 
tion of a picture in an art gallery did not constitute 
publication of the picture such as would prevent 
copyrighting it subsequently. The opinion of Judge 
Townsend states (at p. 324 and 326): 

“Publication of a subject of copyright is ef¬ 
fected by its communication or dedication to the 
public. Such publication is what is known as a 
‘general publication.’ There may also be a 
‘limited publication.’ The use of the word pub¬ 
lication in these two senses is unfortunate and 
has led to much confusion. A limited publica¬ 
tion of a subject of copyright is one which com¬ 
municates a knowledge of its contents under 
conditions expressly or impliedly precluding its 
dedication to the public * * * 
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“In a limited exhibition, as of a play, there 
is no dedication to the public, no presumption or 
recognition of a right to copy, and, therefore, 
no abandonment of said right.” 

The Circuit Court of Appeals, in Associated Press 
v. International Neivs Service, 245 Fed. 244 (C. C. A. 
2nd, 1917), in discussing this question, said (at p. 
251): 

“Thus it appears that not all publications are 
alike, and this is true, even under the Copyright 
Acts. In Werckmeister v. American Litho¬ 
graphic Co. 134 Fed. 321, 69 C. C. A. 553 68 
L. R. A., 591, an opinion by Townsend, J. * * * 
that learned judge said that the use of ‘publica¬ 
tion’ without explanation or qualification was 
unfortunate. ‘The nature of the property in 
question in a large measure determines the ex¬ 
tent of public right. ’ And, it was held that un¬ 
less there was an ‘abandonment of copyright or 
dedication to the public,’ the owner of a thing 
capable of copyright could ‘expressly or by 
implication confine the enjoyment of such sub¬ 
ject to some occasion or definite purpose.’ ” 

It is, therefore, apparent that common law literary 
property rights are not lost unless the act claimed 
to be a publication is indicative of an intent to 
abandon or dedicate to the public. 

This doctrine is illustrated by the holding of the 
Supreme Court of the United States in International 
News Service v. Associated Press, 248 U. S. 216 
(1918). There, the Associated Press successfully 
sought to enjoin the International News Service 
from appropriating news articles appearing in its 
members’ early editions, until these articles lost 
their commercial value. The contention was made 
by t.ie respondent that the common law right of the 
Associated Press was abandoned to the public for 
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all purposes when the articles were published in the 
newspapers. The court met this argument by saying 
(at p. 240): 

“Abandonment is a question of intent, and the 
entire organization of the Associated Press 
negatives such purpose ( i. e. complete abandon¬ 
ment) * * * The practical needs and require¬ 
ments of the business are reflected in complain¬ 
ant’s by-laws * * * Their effect is that publica¬ 
tion by each member must be deemed not by any 
means an abandonment of the news to the world 
for any and all purposes, but a publication for 
limited purposes; for the benefit of the readers 
of the bulletin or the newspaper as such; not for 
the purpose of making merchandise of it as 
news;” * * * (Italics supplied.) 

The doctrine is further illustrated by the Copper- 
man case, supra, where, there being no intention to 
dedicate the photoplay through the indiscriminate 
sale of the films to the public, the plaintiff by such 
sale “did not abandon” its statutory copyright or 
lose its common law right in the property. Again, 
in the Fonotipia case, the same rule was applied to 
the sale of records. 

Nor can it be argued that there has been a “pub¬ 
lication” of the appellee’s intellectual or artistic 
property because there has been a performance of it. 

The cases are numerous where, although perform¬ 
ing rights have been exercised, the proprietor’s com¬ 
mon law right is protected because “performance” 
is not a “publication.” 

Such a case is Ferris v. Frohman, 223 U. S. 424 
(1912). There, the plaintiff, in June 1894, obtained 
by agreement with the authors the right of produc¬ 
tion of a play in this country for five years. In 
September of the same year, the play was performed 
in England. In 1895, the plaintiff acquired all the 
interest of one of the authors in the play in this 
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country. In 1900, the defendant copyrighted here a 
play which was practically the same as the plain¬ 
tiff’s. The plaintiff sought to enjoin the perform¬ 
ance of this allegedly piratical copy. Since, under 
the British Copyright Act, the public performance 
of the play was deemed equivalent to publication, 
the defendant argued that the plaintiff’s common law 
rights had been lost by the performance in England, 
which amounted there to publication. The court held 
that the English Act had no extra-territorial effect 
and that the performance of a play did not, at com¬ 
mon law, deprive the owner of his proprietory right 
to a monopoly in his play, saying (at p. 435): 

“The public representation of a dramatic com¬ 
position, not printed and published, does not de¬ 
prive the owner of his common law right, save 
by operation of statute. At common law, the 
public performance of the play is not an aban¬ 
donment of it to the public use.” 

To the same effect are the holdings of Crowe v. 
Aiken, 2 Biss. 208 (1807); Palmer v. DeWitt, 47 
N. Y. 532 (1872); Tompkins v. Halleck, 133 Mass. 32 
(1882), as well as the writings of Story, Eq. Jur. 
Sec. 950, cited and discussed by the court in Ferris 
v. Frohmam. 


E. Scope of sale of record to appellant. 

Appellant contends that the sale of the records in 
question to it, carried with it a sale of the appellee’s 
common law right of literary property or any other 
right the appellee had. In other words, it assumes 
that the intangible rights of the complainant in his 
renditions were inherent in the discs upon which the 
renditions were recorded. 

This view is erroneous for it is definitely settled 
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that literary property is a form of property which 
is entirely separate and distinct from the tangible 
property upon which it is recorded. 

In American Tobacco Co. v. Werckmeister, 207 
U. S. 284 (1907), it appeared that an English artist 
had painted a picture, the copyright in which he 
transferred to the plaintiff to whom the original 
was sent to be photographed and returned to the 
artist in time for exhibition. The plaintiff made the 
photograph, returned the original and deposited a 
description of the painting and a photograph of it 
in the Library of Congress, the intention being to 
obtain copyright of it. The painting was then ex¬ 
hibited in the Royal Academy in London where the 
artist sold it. The plaintiff sought to restrain the 
defendant from infringing the copyright of the pic¬ 
ture. The defendant contended among other things 
that because at the time of the copyright the de¬ 
fendant did not own the picture, he had no right 
thereafter to copyright it, as the right of copyright 
was one which could not be separated from the 
ownership of the picture. This defense did not pre¬ 
vail, the court relying upon and extensively quoting 
the cases of Stephens v. Cady and Stevens v. Glad¬ 
ding, discussed below. 

This same question had arisen before in WercJc- 
meister v. The American Lithographic Co. 134 Fed. 
321 (C. C. A. 2nd, 1904), where it was said by Judge 
Townsend (at p. 323 & 324): 

“A copyright is an incorporeal right to print 
and publish. Trustees v. Greenough, 105 U. S. 
527, 530, 26 L. Ed., 1157. It is a property in 
notion, without corporeal, tangible substance. 
Millar v. Taylor, 4 Burr. 2303. This property 
is a different and independent right, detached 
from the corporeal property out of which it 
arises. Stephens v. Cady, 14 How. 528. Each 
of these is capable of existing and being owned 
and transferred independent of the other. Ste- 
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vens y. Gladding, 17 How. 447, 15 L. Ed. 155.” 
(Italics supplied.) 

Again, in Werckmeister v. The American Litho¬ 
graphic Co., 142 Fed. 827 (C. C. S. D. N. Y. 1905), 
Judge Holt said (at p. 830): 

“The author of a painting, when it is finished, 
before publication, owns a material piece of per¬ 
sonal property, consisting of the canvas and the 
paint upon it. He also owns an incorporeal 
right connected with it; that is, the right to 
make a copy of it. These two kinds of prop¬ 
erty, although growing out of the same intellec¬ 
tual production, are in their nature essentially 
and inherently distinct. The law has always 
recognized that they are distinct. The defen¬ 
dant’s counsel admitted on the argument that, 
after a copyright has been once taken out, the 
two kinds of property are distinct, and that the 
owner of a painting may then sell the painting 
to one person and the copyright to another. The 
claim is that that cannot be done before the 
statutory copyright is taken out. But the law 
has always recognized that a common law copy¬ 
right, before a general publication, is a distinct 
property from the thing to which the copyright 
applies. One man may be the owner of the 
thing, and another, of the copyright in the 
thing. For instance, a person who has received 
a letter, voluntarily sent him by the writer, owns 
the piece of paper upon which the letter is 
written, but the writer of the letter continues 
to be owner of the copyright, and can, by in¬ 
junction, prevent the person who has received 
the letter from publishing it. Pope v. Curl, 2 
Atk. 342; Thompson v. Stanhope, Ambl. 737; 
Folsom v. Marsh, 2 Story, 113, Fed. Cas., No. 
4,901; Woolsey v. Judd, 4 Duer, 379; Drone on 
Copyright, p. 133. A teacher delivering lec- 
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tures orally to students remains the owner of 
the copyright, although he has permitted the 
particular persons hearing the lectures for their 
own instruction to take copies of them. 
Abernethy v. Hutchinson, 1 Hall & Tw., 40; 
Caird v. Sime, 12 App. Cases 326; Bartlett v. 
Crittenden, 5 McLean, 32 Fed. Cas., No. 1076. 
A person who has transferred the ownership 
of a copy of a book to another, under an agree¬ 
ment that it shall be transferred only for a par¬ 
ticular and restricted purpose does not thereby 
part with the copyright. Duke of Queensbury 
v. Shebbeare, 2 Eden, 329; Thompson v. Stan¬ 
hope, Ambe. 737; Bartlett v. Crittenden, 5 Mc¬ 
Lean, 22, Fed. Cas. No. 1076; Southey v. Sher¬ 
wood, 2 Meriv. 436; Drone on Copyright, P. 
103. A public representation of a play does 
not authorize a person who hears it to make a 
copy of it. Macklin v. Richardson, Ambl. 694; 
Palmer v. DeWitt, 47 N. Y. 532, 7 Am. Rep. 
480; Crowe v. Aiken, 2 Biss., 208, Fed. Cas. No. 
3,441.” (Italics supplied.) 

(See also Millar v. Taylor, supra, at p. 2396, 
and 13 C. J. 948.) 

Therefore, since incorporeal property is separate 
and distinct from the corporeal property in which 
it is embodied, the sale of the latter does not pass 
ipso facto any rights in the former. Incorporeal 
property rights can only be obtained through the 
consent, express or implied, of the proprietor. This 
does not mean that in the sale of the corporeal prop¬ 
erty, no rights of use involving the incorporeal 
property will pass unless an express license is given. 
But it does mean that there must be at least an 
implied consent, and in the instant case, we find 
that we not only have this lacking, but have an ex¬ 
press notice upon the face of the corporeal object 
that such consent is withheld. 
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Stephens v. Cady, 55 U. S. 528 (1852) and Stevens 
v. Gladding, 58 U. S. 447 (1854) are both leading 
eases decided by the Supreme Court of the United 
States to the effect that where the proprietor of the 
incorporeal right does not consent to the passage 
of that right to the purchaser of the corporeal prop¬ 
erty in which it is embodied, the incorporeal right 
remains in the proprietor. 

In each case, the copyright proprietor of a map, 
whose plates had been sold under a judgment 
against him, sought to enjoin the publication of the 
map by the purchaser of the plates from the sheriff. 

In both cases, the court held that the involuntary 
sale of the plates did not carry with it the incor¬ 
poreal property represented by the copyright and 
enjoined the defendant from printing the map. The 
court in the Cady case said (at p. 530-532):— 

“But, from the consideration we have given 
to the case, we are satisfied that the property 
acquired by the sale in the engraved plate, and 
the copyright of the map secured to the author 
under the Act of Congress, are altogether dif¬ 
ferent and independent of each other, and have 
no necessary connection. The copyright is an 
exclusive right to the multiplication of the 
copies, for the benefit of the author or his as¬ 
signs, disconnected from the plate, or any other 
physical existence. It is an incorporeal right 
to print and publish the map, or, as said by 
Lord Mansfield in Millar v. Taylor, (4. Burr. 
2396), ‘a property in motion, and has no cor¬ 
poreal tangible substance. ’ 

“The engraved plate and the press are the 
mechanical instruments, or means by which the 
copies are multiplied, as the types and press 
are the instruments by which a book is pro¬ 
duced. And to say that the right to print and 
publish the copies, adheres to and passes with 
the means by which they are produced, would 
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be saying, in effect, that the exclusive right to 
make any given work of art necessarily belonged 
to the person who happened to become the 
owner of the tools with which it was made; and 
that if the defendant in this case has purchased 
the stereotyped plates of a book, instead of the 
engraved plate, he would have been entitled to 
the copyright of the work, or at least, to the 
right to print, publish and vend it; and yet, 
we suppose that the statement of any such pre¬ 
tention is so extravagant as to require no argu¬ 
ment to refute it. Even the transfer of the 
manuscript of a book will not, at common law, 
carry with it a right to print and publish the 
work, without the express consent of the author, 
as the property in the manuscript, and the right 
to multiply the copies, are two separate and 
distinct interests. 4 Burr. 2330, 2396; 2 Eden, 
R. 329, 2 Atkyns, R. 342; 2 Story, R. 100. 

“Lord Mansfield observed, in Millar v. Tay¬ 
lor, that no transfer of paper upon which the 
composition is written, marked or impressed 
(though it gives the power to print and pub¬ 
lish), can be construed a conveyance of the copy 
(by which he means copyright, as appears from 
a previous part of his opinion), without the 
author’s express consent ‘to print and publish 

much less against his will. 

* * * # * * * 

“The copperplate engraving, like any other 
tangible personal property is the subject of 
seizure and sale, on execution, and the title 
passes to the purchaser, the same as if made 
at a private sale. But the incorporeal right, 
secured by the statute to the author, to multiply 
copies of the map, by the use of the plate, being 
intangible, and resting altogether in grant, is 
not the subject of seizure or sale by means of 
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this'process — certainly not at common law.” 

(Italics supplied.) 

The facts in the instant case provide ample cor¬ 
roboration of appellee’s intention to reserve to him¬ 
self his rights of intellectual property in and to his 
artistic performances. The records were designed 
for and were intended to tit home talking machines 
and phonographs. These records were manufac¬ 
tured by RCA Victor Company, Inc., principally to 
supply owners of “victrolas,” which are talking 
machines, manufactured and distributed by said 
company. These records were made as part of a 
general business scheme of the RCA Victor Com¬ 
pany, Inc., and as proof that appellee’s recorded 
performances thereon were made solely for the 
special purpose of supplying entertainment by 
means of phonographs, the attention oi the court 
is directed to the notation clearly imprinted upon 
each of said records: “NOT LICENSED FOR 
RADIO BROADCAST.” 

The mere fact that the purchaser has the record 
in his possession carries with it no right to use it 
for broadcasting purposes since he has only the 
right of property for a special purpose, and cannot 
use the record beyond such purpose as the appellant 
has done in the instant case. Precedent for this 
doctrine may be found in the case of letters, where, 
at common law, the writer of a letter has literary 
property therein and is entitled to prevent its pub¬ 
lication. Equity has always restrained the publica¬ 
tion of letters because, while the person who receives 
same has the right to the possession thereof, he has 
only a property right for a special purpose and not 
for the purpose of publication. Pope v. Curl, 2 Atk. 
342; Hopkinson v. Burghley, L. R. 2 Ch. 447; Dock 
v. Dock, 180 Pa. 14 (1897); Barett v. Fish, 72 Vt. 18 
(1899). 

That the receiver of a letter has no control over 




46 


Argument 


the literary property in it and no right to publish 
it, these rights being vested in the writer thereof, 
is well established. Kerr, On Injunctions, 432, 433. 

Again, in the Associated'Press case, supra, we find 
still another illustration of the principle that mere 
ownership of a chattel does not necessarily give you 
the right to do as you please with it. There, the 
respondent undoubtedly “owned” the newspaper it 
bought. Further, the articles were not protected by 
copyright and, the court was willing to concede that, 
for the purposes of its decision, the articles had 
been published. Nevertheless, the court specifically 
enjoined certain uses to which the respondent, who 
owned the chattel, wished to put it. 

The foregoing, namely, the “letter” cases, the 
“map” cases, the “lecture” cases and the Associ¬ 
ated Press case, all are illustrative of the proposi¬ 
tion that ownership of the particular chattel which 
is either the “tool” by which the creator’s intel¬ 
lectual effort is reproduced or the article containing 
the intellectual creation itself, does not per se en¬ 
compass the incorporeal rights of the artistic 
creator in the chattel. Only when the creator has 
consented to the passage of these rights, do they 
pass. It is not incumbent upon the court to deter¬ 
mine all the uses which the appellee consented the 
record might be put to, but it is obvious that, by his 
contract with the recording company and the legend 
appearing upon the face of this record, he did not 
consent to the use made by the appellant. In fact, 
appellee expressly reserved such rights to himself. 

Appellee does not deny that there are a number 
of cases holding and many more stating that restric¬ 
tions cannot attach to chattels so as to bind pur¬ 
chasers thereof who did not contract with reference 
to the particular covenant. Appellee does contend 
that these cases are not controlling here. Many of 
them were really deciding other major points and 
merely touched on the “equitable servitude” prob- 
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lem in passing. Among these cases are Park v. 
Hartman, 153 Fed. 24 (C. C. A. 6th, 1907); Dr. Miles’ 
Medical Co. v. John D. Parke, 220 U. S. 373 (1911); 
Bohbs-Merrill Co. v. Strauss, 210 U. S. 339 (1908). 
Both Park v. Hartman and Dr. Miles’ Medical Co. 
case really held that a third party Avould not be en¬ 
joined from inducing a breach of contract where 
that contract was illegal because in restraint of 
trade. In both cases a manufacturer of a patent 
medicine sought to control the resale price by a 
complicated arrangement with wholesalers. Such 
an agreement the Supreme Court thought void and, 
therefore, the violation of the same was not to be 
interfered with. 

In Bobbs-Merrill Co. v. Strauss, a publisher 
sought to control the resale price of his books by 
placing a notice therein that a resale for less than 
a certain price would constitute an infringement of 
the copyright. The Supreme Court held that such 
resale did not and could not constitute such an in¬ 
fringement. Only by deciding the case in connec¬ 
tion with the copyright laws did the Supreme Court 
have jurisdiction of the subject matter, and its re¬ 
marks to the effect that third parties could not be 
bound by covenants to which they did not contract, 
were merely made in passing. Other cases appar¬ 
ently holding that third persons could not be bound 
by restrictions on books which they had purchased, 
to which restrictions they had not consented, were 
really decided on the ground that the sale of the 
particular books had constituted a publication there¬ 
of. There again the courts were concerned with 
the copyright laws and not with the particular prob¬ 
lem of the validity of the restrictive covenant in¬ 
volved. See Larroive-Loisette v. O’Loughlin, 88 
Fed. 896 (C. 0. N. Y. 1898); Wagner v. Conried, 125 
Fed. 798 (C. C. N. Y. 1903). 

It is obvious that in deciding such important 
issues as copyright infringements and restraints of 
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trade, the courts could not give the problem of 
equitable servitudes running with the chattels the 
consideration it deserved. Speaking of the handi¬ 
cap under which this phase of the law labored in 
these cases, Professor Chafee in his exhaustive 
article “Equitable Servitude on Chattels,” in 41 
Harvard Law Review 946, said (at p. 957): 

“As we examine the cases one fact is sig¬ 
nificant—the discussion turns very little on our 
main problem, the validity of the doctrine of 
equitable servitude in chattels. Our question is, 
may the original seller reach a remote purchaser 
who was not a party to the original sale but 
took with notice of the restriction? Where land 
is involved, such a suit is made possible by Tulk 
v. Moxliay. The issue of the extension of this 
principle to chattels had not been squarely 
treated in the cases because it has usually been 
interlocked with two other questions of great 
difficulty. In several important decisions in 
this country, relief was denied because the par¬ 
ticular restrictions involved were held invalid 
for restraint of trade. 

“In other leading cases involving a patented 
article or a copyrighted book, the suit to en¬ 
force the rstriction was not based on a purely 
equitable or contractual obligation, but was 
brought under the exclusive jurisdiction of the 
United States courts over patents and copy¬ 
rights ; and the refusal of relief was put mainly 
on the ground that the violation of the re¬ 
striction was not an infringement of the plain¬ 
tiff’s statutory monopoly. In cases of these 
two types, the court occasionally denied the 
existence of equitable servitudes on chattels 
altogether, but it is clear that such a denial 
was not necessary to the decision. Conse¬ 
quently we may still ask whether it is possible 
to find a case where the restriction does not in- 
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volve restraint of trade and then consider 
whether it is enforceable as an equitable servi¬ 
tude in the state courts or in the federal courts 
in a case involving diversity of citizenship.” 

Still other cases like National Skee-Ball Co. v. 
Seyfried, 158 Atlantic 736 (N. J. 1932) and Garst 
v. Hall & Lyon Co., 179 Mass. 588, 61 N. E. 219 
(1901), simply rest on precedent. Such courts, in 
following precedent without going into the merits 
of the cases, frequently quote Justice Lurton’s 
famous dictum in Park v. Hartman, supra: 

“The right of alienation is one of the essen¬ 
tial incidents of a right of general property in 
moveables, and restraints upon alienation have 
been generally regarded as obnoxious to public 
policy, which is best sub-served by great free¬ 
dom of traffic in such things as pass from hand 
to hand. General restraint in the alienation of 
articles, things, chattels, except when a very 
special kind of property is involved, such as 
a slave or an heirloom, have been generally held 
void. ‘If a man,’ says Lord Coke, in Coke on 
Littleton, 360, ‘be possessed of a horse or any 
other chattel, real or personal, and give his 
whole interest or property therein, upon condi¬ 
tion that the donee or vendee shall not alien the 
same, the same is void, because his whole in¬ 
terest and property is out of him so as he hath 
no possibility of reverter; and it is against 
trade and traffic and bargaining and contracting 
between man and man.’ ” 

Even the Supreme Court in Dr. Miles’ Medical 
Co. v. John D. Parke, supra, was content to follow 
this dictum. Speaking of Justice Lurton’s state¬ 
ment, Chafee has the following to say in his article: 

“The core of the argument of these two emi¬ 
nent judges (Lurton and Hughes) i§ that re- 
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strictions against sub-purchasers are incon¬ 
sistent with the right of free alienation, which 
is regarded as an essential incident of the 
ownership of chattels. Yet restraints on the 
alienation of land were also regarded as ob¬ 
jectionable at common law. The very passage 
from Coke on which the two judges relied is 
preceded by an equally strong condemnation of 
similar conditions for the reverter of real estate. 
Coke says nothing to indicate that la/nd may be 
restricted and chattels may not, or that there is 
any distinction for this purpose between them. 
He died two centuries before Tulk v. Moxhay ’ ’ 
—(1 P. H. 774, 41 Eng. Rep. 1143, leading case 
holding as valid equitable servitudes on land), 
“which has fettered land far more than he or 
Spencer’s Case would have permitted. Why 
then should his opinion be any more effective 
in our time to nullify servitudes on chattelsf 
It does seem possible that the nineteenth and 
twentieth centuries have contributed legal 
conceptions growing out of new types of busi¬ 
ness which make it inappropriate for Justices 
Lurton and Hughes to base their sweeping over¬ 
throw of contemporary commercial policies on 
judicial views of the reign of 'Queen Elizabeth. 
Professor Gray’s book is definitely opposed to 
restraints on land, yet he nowhere intimates 
that Tulk v. Moxhay introduced an undesirable 
doctrine. Nor does he suggest that personalty 
is subject less to restrictions than real estate. 
The truth is that Coke was talking about con¬ 
ditions which totally restrain alienation by 
enabling the seller to recover the sold property, 
while we are concerned with provisions which 
merely give the seller some measure of equitable 
control over its disposition in the hands of 
later owners, who never cease to retain the 
property. Just as modern needs have brought 













Argument 


51 


equitable restrictions on land, of which the old 
common law knew nothing, into existence, they 
may also call for a limited departure from the 
free transfer of chattels for the sake of promot¬ 
ing desirable business practices wholly strange 
to Coke's day." (Italics supplied.) 

Against these negative decisions there are a num¬ 
ber of authorities which would justify this court in 
allowing this equitable servitude to attach to the 
chattel. In the last analysis, the court is merely 
asked to recognize and enforce an equitable interest 
in personal property just as it does constantly in 
the case of trusts. For one thing, from the time of 
Tulk v. Moxhay, supra, the courts have found no 
difficulty in holding equitable servitudes on lands 
to be binding where the purchaser has notice, con¬ 
structive or otherwise. Such servitudes are recog¬ 
nized in Pennsylvania. Landell v. Hamilton, 175 Pa. 
327 (1896); see Ervin, Building and Use Restric¬ 
tions in Pennsylvania, Chapters 6 to 9. The law on 
this point as to real property is so clear that it is 
incumbent upon any court, before denying the valid¬ 
ity in the case of chattels, to analyze the problem 
carefully, if it does not wish to risk being consid¬ 
ered arbitrary. 

In the case of chattels themselves, there is author¬ 
ity both in England and in this country for allowing 
such covenants to attach to the chattel where the 
circumstances warrant it. A leading and much 
quoted case is that of DeMattos v. Gibson, 4 DeG. & 
J. 276, 45 Eng. Rep. 108 (1858). There, the plain¬ 
tiff contracted with the owner of a ship to transport 
coal to Suez on the owner’s ship. The owner then 
mortgaged the vessel to defendant with power of 
sale, who had knowledge of the charter party. On 
the trip the ship foundered and had to put into port 
for repairs. The mortgagee then sought to exercise 
its power of sale. Plaintiff brought suit to restrain 
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him. In allowing the interlocutory injunction, Lord 
Justice Bruce said: 

“Reason and justice seem to prescribe that, 
at least as a general rule, where a man, by gift 
or purchase, acquires property from another, 
with knowledge of a previous contract, lawfully 
and for valuable consideration made by him 
with a third person, to use and employ the prop¬ 
erty for a particular purpose in a specified man¬ 
ner, the acquirer shall not,, to the material 
damage of the third person, in opposition to the 
contract and inconsistently with it, use and em¬ 
ploy the property in a manner not allowable 
to the giver or seller. This rule, applicable alike 
in general as I conceive to movable and immov¬ 
able property, and recognized and adopted, as 
I apprehend, by the English law, may, like 
other general rules, be liable to exceptions aris¬ 
ing from special circumstances; but I see at 
present no room for any exception in the 
instance before us.” 

Likewise, in Werderman v. Societe Generate D’ 
Electricite, 19 Ch. D. 246 (1881), in holding that the 
assignees of the assignees of a patent were bound 
by the original assignee’s covenant to pay to the 
patentee a certain percentage of the net proceeds 
on the patent, Lord Jessel stated: 

“It is a part of the bargain that the patent 
shall be worked in a particular way and the 
profits be disposed of in a particular way, and 
no one taking with notice of that bargain can 
avoid the liability.” 

A more recent case is that of Lord Strathcona 
Steamship Co. v. Dominion Coal Co. decided by the 
Privy Council (1926) A. C. 108. There defendant 
purchased a vessel with knowledge of a charter 
party entered into by the former owner with the 
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plaintiff for shipments on the St. Lawrence River 
covering a number of years. Defendant, however,- 
refused to allow plaintiff to continue its contract 
with the former owner. Plaintiffs brought suit ask¬ 
ing for an injunction against the defendant. It was 
held that defendant was bound not to interfere with 
the contract, the court being expressly of the opinion 
that the case was ruled by Tulk v. Moxhay, and De 
Mattos v. Gibson, both cited swpra. Said the Court: 

“But Tulk v. Moxhay is important for a fur¬ 
ther and vital consideration — namely, that it 
analyzes the true situation of a purchaser who 
having bought upon the terms of the restriction 
upon free contract existing, thereafter when 
vested in the lands, attempts to divest himself 
of the condition under which he had bought: 
‘it is said that the covenant being one which 
does not run with the land, this Court cannot 
enforce it; but the question is, not whether the 
covenant runs with the land, but whether a 
party shall be permitted to use the land in a 
manner inconsistent with the contract entered 
into by his vendor, and with notice of which he 
purchased. Of course, the price would be af¬ 
fected by the covenant and nothing could be 
more inequitable than that the original pur¬ 
chaser should be able to sell the property the 
next day for a greater price in consideration of 
the assignee being allowed to escape from the 
liability which he had himself undertaken.” 

“In the opinion of the Board these views, 
much expressive of the justice and good faith 
of the situation, are still part of English equity 
jurisprudence, and an injunction can still be 
granted thereunder to compel as in a court of 
conscience, one who obtains a conveyance of 
grant sub conditione from violating the condi¬ 
tion of his purchase to the prejudice of the 
original contractor. Honesty forbids this; and 
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a Court of Equity will grant an injunction 
against it.” 

There are in this country a number of authorities 
to the effect that purchasers taking chattels with 
knowledge of a condition imposed upon them by a 
contract with the vendor are bound with such con¬ 
ditions. In Lorillard v. Weingarden, 280 Fed. 238 
(W. D. N. Y. 1922) plaintiff, cigarette manufacturer, 
had sold a large quantity of cigarettes to the Volga 
Company with the express agreement that the ciga¬ 
rettes were to be sold for consumption abroad and 
not in the United States. The cigarettes were stale 
and were for that reason sold very cheaply. There¬ 
after, as alleged by the bill, defendant purchased the 
cigarettes with knowledge of the restriction and pro¬ 
ceeded to sell them in the United States. Plaintiff 
brought suit asking for an injunction. In allowing 
the preliminary injunction the court said: 

‘ ‘ Defendant insists that the injunction should 
not issue, even though he knew of the restrictive 
agreement between it and the Volga Company; 
that the agreement was in restraint of trade; 
that a case of unfair competition is not made 
out; that the complaint comes into court with 
unclean hands. But all these questions in the 
main may be reserved to the trial, except that 
it may be stated that I am fairly satisfied that 
a court of equity will enforce a restrictive 
covenant, if it is reasonable and made within 
proper limitations. There does not seem to me 
to be anything unreasonable in the reservations 
under consideration.” (Italics supplied.) 

In Murphy v. Christian Press Association Pub¬ 
lishing Company., 39 App. Div. 426, 56 N. Y. Supp. 
597 (1899), the plaintiff had purchased a copyright 
from the Catholic Publishing Society and along with 
it a set of plates. The Society covenanted to sell 
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similar plates to no one else without the consent of 
the plaintiffs, and also agreed that the retail price 
of the book should not be less than a certain sum. 
After the failure of the Society, the Receiver sold 
the plates and copyright to the defendant, who pro¬ 
ceeded to sell the book for a less sum than that which 
had been agreed upon by the plaintiff and the 
Society. Defendant had full knowledge of this 
agreement. On suit brought by plaintiff, it was held 
that defendant was bound by this agreement and 
could not sell for less than the stipulated price. Said 
the Court: 

“The agreement on the part of the defen¬ 
dant’s predecessor in title, though technically 
a personal one, related to the use of its prop¬ 
erty, the copyrights, and the plates, and obli¬ 
gated all who might acquire that property with 
notice of the agreement. This is the settled 
doctrine of the court of appeals where the agree¬ 
ment relates to real estate. Hodge v. Sloan, 
107 N. Y. 244, 17 N. E. 336; Lewis v. Gollner, 
129 N. Y. 227; 29 N. E. 81. We can see no rea¬ 
son why the same rule should not apply in the 
case of personal property , nor are we wanting in 
authority to sustain the proposition. New York 
Bank-Note Co. v. Hamilton Bank-Note & Print¬ 
ing Co., 83 Him. 593, 31 N. Y. Supp. 1060; Id., 
28 App. Div. 411, 50 N. Y. Supp. 1093; Little¬ 
field v. Perry, 21 Wall. 205.” (Italics supplied.) 

In Montgomery Enterprises v. Empire Theatre, 86 
So. 880 (Ala. 1920), plaintiff sought to have a rival 
theatre enjoined from exhibiting certain pictures 
where the distributor, from whom the rival had 
purchased, had agreed with the plaintiff that it 
should have those pictures first. The defendant had 
not induced the distributor to breach its contract 
with plaintiff, but nevertheless the defendant was 
enjoined because it took the chattel with knowledge 
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of the particular restriction, namely, that plaintiff 
was to exhibit the films first, and therefore was 
bound by this restriction. 

Among other cases indicating that third persons 
will be bound where they take articles with knowl¬ 
edge or notice of conditions attached to the use of 
those articles is In re Watterson etc. Co. v. Irving 
Trust Co., 48 Fed. (2nd) 704 (C. C. A. 2nd, 1931). 
There, certain composers assigned the copyrights of 
songs to a publisher, the composers to receive a 
royalty from the sale. Thereafter, the publisher 
failed and the composers brought suit against the 
Receiver to have the contract rescinded. The court 
held that the contract should not be rescinded but 
that the Receiver should transfer the copyright to 
a purchaser who was to be bound to pay the royalty 
from the sales in accordance with the original agree¬ 
ment. In speaking of the validity of conditions at¬ 
taching as against sub-purchasers, the court criti¬ 
cised those decisions which limited the rights of 
composers to a claim against the receiver as for 
breach of contract because “a person accruing a 
chose in action is not bound by mere notice of a 
personal covenant by his predecessor in title.” The 
court said: 

“Courts in the United States have enforced 
rights resembling an equitable servitude binding 
on a third party who has acquired personal 
property from one who is under a contract to 
use it for a particular purpose or in a particular 
way. Murphy v. Christian Press Ass’n Pub¬ 
lishing Co., 38 App. Div. 426, 56 N. Y. S. 597; 
New York B-N Co. v. Hamilton, etc. Co., 83 
Hun. 593, 31 N. Y. S. 1060; Great Lakes & St. 
Lawrence Trans. Co. v. Scranton Coal Co. (C. 
C. A. 239 F. 603; Lorillard Co. v. Weingarden 
(D. C.) 280 F. 238; Montgomery Enterprises v. 
Empire Theatre Co., 204 Ala. 566, 86 So. 880, 
19 A. L. R. 987; Rider, Petitioner, 16 R. I. 271, 
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15 A. 72. See Lord Strathcona Steamship Co. 
v. Dominion Coal Co., and the Werderman Case 
already discussed.” 

In re Rider, 16 R. I. 271, 15 Atlantic 72 (1888), 
the court held that the assignee for the benefit of 
creditors could not sell the copyright owned by the 
insolvent so as to authorize the purchaser to print 
more copies where the insolvent had already agreed 
with certain subscribers that only a limited number 
of copies were to be printed. 

And in Great Lakes etc. Distributors Co. v. Scran¬ 
ton Coal Co., 239 Fed. 603 (C. C. A. 7th, 1917), the 
court held that specific performance of a contract 
to carry coal was enforceable against the purchaser 
of a ship who had knowledge of the agreement. 

These cases all indicate that there is ample 
authority for a court to hold that an equitable servi¬ 
tude should attach to a chattel where the circum¬ 
stances call for it. There is nothing inherent in the 
situation which renders it impossible for a court to 
say that such a condition is binding on sub-pur- 

chasers. _ 

A recent development in the doctrine of equitable 
servitudes is to be observed in the recent decision 
of the Supreme Court of the United States in the 
case of Dearborn Distributing Co. v. Seagram, 57 
Sup. Ct. 139 (1937). Earlier decisions reveal the 
abhorrence of the courts to the fixing of re-sale 
prices of commodities, but here, by a unanimous 
bench, the Supreme Court of the United States up¬ 
held such a restriction. Mr. Justice Sutherland, 
in writing the opinion of the Court, clearly demon¬ 
strated that the reasoning upon which such price 
servitudes were upheld was founded upon an anal¬ 
ysis of the two property interests which were in¬ 
volved in the sale of a single trade-marked chattel. 
He emphasized that the transfer of ownership and 
physical possession of a chattel conveyed full title 
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to the physical personal property sold, but in the 
absence of the consent of the owner of the intangible 
property incorporated in the physical property, 
there can be no complete alienation of or interfer¬ 
ence with such intangible property. In that case, 
the intangible property represented the good-will of 
a trade-marked article. See also Doubleday Doran 
v. Macy (not yet officially reported; printed in N. 
Y. Law Journal, April 6, 1937). 

Mr. Justice Sutherland’s reasoning can well be 
applied to the instant case. The appellant, in pur¬ 
chasing the phonograph record, undoubtedly re¬ 
ceived absolute ownership of the physical property 
involved, but the phonograph record carried with it 
only a limited grant of the intangible rights con¬ 
tained therein, namely, the right to use the physical 
property for private non-profit purposes. There 
was an express reservation of the appellee’s prop¬ 
erty rights. The appellant could not use the other 
intangible property contained in the record, viz., 
the copyrighted musical composition, without the 
consent of the owner thereof. Berlin v. Daigle, 31 
Fed. 2nd, 832 (C. C. A. 5th, 1929). 

The appellant surely does not claim that its pur¬ 
chase of the phonograph record carried with it a 
sale of the musical composition recorded therein as 
well as title to the physical property. Then why 
now does the appellant claim that it has acquired 
the appellee’s reserved rights to use his performance 
for commercial purposes in competition with the 
appellee? Certainly, the appellant cannot alienate 
or interfere with appellee’s intangible property or 
good-will within the limits of the doctrine laid down 
by Mr. Justice Sutherland in Dearborn Distributing 
Co. v. Seagram, supra. 

We submit that in the light of the above authori¬ 
ties that a court should scrutinize the particular type 
of case before it determines whether or not public 
policy should or should not allow the particular 
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chattel involved to be encumbered. The purchaser 
of a victrola record with notice that it is not licensed 
for radio broadcast may ask what rights the creator 
had to control that chattel after he has sold it and 
realized the purchase price. The answer is that such 
an agreement was satisfactory to his vendee and 
that, therefore, if the purchaser from the vendee did 
not like this restriction he did not have to buy the 
record. Victrola records are not necessities. 

It is the appellee’s contention that a careful 
examination of this situation will clearly show that 
the equitable path for the court to follow would be 
to uphold the restriction as valid. It is to be noted 
that this particular restriction has nothing to do 
with price and places; there is no prohibition on 
alienation. The record is bought for consumption 
from the retailer and the buyer has no intention of 
re-selling it except perhaps in isolated cases. Im¬ 
mediately the reason why equitable servitudes on 
land, which are upheld, and equitable servitudes on 
chattels, which are sometimes denied, disappears. 
For in drawing the distinction between the two types 
of cases, the courts frequently rationalize their hold¬ 
ings by saying that it is more necessary that chat¬ 
tels be freely alienable than land. Since this par¬ 
ticular restriction involves no restraint on aliena¬ 
tion, it provides a stronger case for allowing the 
restrictive covenant than does real estate. 

Further, this situation cannot involve any restraint 
of trade, and is not, therefore, obnoxious to public 
policy on that ground. The records can be freely 
sold, and there is no restriction on use or price ex¬ 
cept the single one that it is not to be used for radio 
broadcast* But it may be argued that even this 
restriction restrains trade because it limits the 
wholesaler’s field. Appellee submits that a limita¬ 
tion on restriction which eliminates a handful of 
broadcasting stations as purchasers is an insubstan¬ 
tial one. Of all the purchasers of victrola records 
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in the City of Philadelphia, which has some two 
million inhabitants, some half dozen might be broad¬ 
casting stations. The elimination of these few 
customers, if they refuse to buy in the face of such 
a restriction, is hardly a “drop in the bucket” in 
this particular economic field. Moreover, there will 
be countless numbers of persons to take their place 
by purchasing the records for their own victrolas 
when they can no longer hear them played over the 
radio. 

It cannot be doubted that there is no public policy 
prohibiting the enforcement of a restrictive covenant 
against the broadcasting of these records. It may 
be asked, however, why should the court go out of 
its way to enforce this condition merely for the 
benefit of the particular appellee involved. There 
is, however, more to the case than the appellee’s own 
profit. Most, if not all, of the prominent recorders 
likewise are broadcasting artists themselves. When 
they make records which are broadcast, they are 
competing with themselves as radio performers. 
Their field on the radio becomes thereby greatly 
impaired. Consequently, if these performing artists 
must submit to this unfair competition — which com¬ 
petition certainly is of no benefit except to the 
pocketbooks of the particular broadcasting stations 
which play these records after having bought them 
for seventy-five cents each — they may eliminate the 
competition by refusing any longer to record. Ap¬ 
pellee himself has not made any records now for 
over four years simply because he cannot compete 
with himself in this manner. It is unreasonable to 
him to be able to command thousands of dollars for 
his own performance over the radio when his rec¬ 
ords are being broadcast by another station simul¬ 
taneously at a cost of seventy-five cents. 

The effect of the failure of the appellee and other 
artists to record is obvious. Private persons will 
soon find themselves unable to purchase the records 
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of any worthwhile artist. All these persons are to 
be punished simply because a few radio broadcast¬ 
ing stations wish to ‘ ‘ reap where others have sown ’ ’ 
and to amass a profit at other’s expense and no 
expense of their own. The appellee submits that the 
continued recording by worthwhile artists for the 
benefit of those millions of people who still wish 
to purchase and play victrola records for their own 
enjoyment provides a distinct definite public policy 
which the court should acknowledge. 

The appellee, therefore, contends that this Honor¬ 
able Court can, and should enforce the restriction 
plainly appearing upon the face of the record, that 
it be not used for radio broadcasting; that every 
reason calls for its enforcement; that no reason is 
opposed to it. 


F. Appellant has violated appellee’s right in his 
intellectual productions. 

In 13 Corpus Juris, 989, it is said: 

“In fringement — 1. In general. Infringe¬ 
ment of common law rights in intellectual pro¬ 
ductions consists in doing, without the consent 
of the owner, anything the sole right to do which 
is vested in such owner by the common law. 
This means substantially any unauthorized use. 
The privilege of ‘ fair use ’ accorded in copyright 
cases is not accorded by the common law in the 
case of unpublished works.” (Italics supplied.) 

It is to be noted that “consent of the owner” is 
the criterion of whether a use of an intellectual pro¬ 
duction is an infringement of the common law right 
therein. In the instant case, not only do we find 
this required consent lacking, but we have an ex¬ 
press warning against the use complained of, printed 
clearly upon the face of the records. Further, the 
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appellant admits he was never granted permission 
to perform the appellee’s records for commercial 
purposes (R. 8a). 

Nor can the appellant complain that he was un¬ 
aware of the appellee’s rights, for, as was said in 
Mansell v. Valley Printing Co. (1908), 2 Chancery 
441 (at p. 446): 

“Every invasion of a right of property gives 
a cause of action for damages to the owner 
against the invader, whether the invasion be 
intentional or not, cmd whether it be innocent or 
malicious.” (Italics supplied.) 

In that case, it was held that a defendant who 
published a pirated copy of an unpublished and 
uncopyrighted picture, even though he was unaware 
of the owner’s rights in the same, was liable for 
infringement of the owner’s common law right of 
property in the picture. 

Accord: Buck v. Heretis, 24 Fed (2d) 876 (E. D. 
S. C. 1928); Buck v. Lester, 24 Fed. (2d) 877 (E. D. 
S. C. 1928). 

As was pointed out under Point II (B) of this 
brief, an unauthorized public performance of a cre¬ 
ator’s intellectual production is a violation of his 
common law right therein, and will be enjoined. 
(Ferris v. Froilman; Crowe v. Aiken; Palmer v. 
DeWitt; Thompkins v. Halleck, all supra.) 

There remains, therefore, the question of whether 
the performance of the appellee’s records was a 
public performance for profit. 

This question has been squarely ruled upon by 
the Supreme Court of the United States in the case 
of Herbert v. Shanley, 242 U. S. 591 (1917). It was 
there held that the performance of a copyrighted 
musical composition in a restaurant, although no 
admission charge was made to hear it, infringed the 
exclusive right of the copyright owner to perform 
the work publicly for profit. The opinion of Mr. 
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Justice Holmes states (at p. 594): 

“The defendant’s performances are not elee¬ 
mosynary. They are a part of a total for which 
the public pays, and the fact that the price of 
the whole is attributed to a particular item, 
which those present are expected to order, is 
not important. It is true that the music is not 
the sole object, but neither is the food, which 
probably could be got cheaper elsewhere. The 
object is a repast in surroundings that, to peo¬ 
ple having limited powers of conversation or 
disliking the rival noise, give a luxurious 
pleasure not to be had from eating a silent meal. 
If music did not pay, it would be given up. If 
it pays, it pays out of the public’s pocket. 
Whether it pays or not, the purpose of employ¬ 
ing it is profit, and that is enough.” 

Applying this doctrine to the instant case, it is 
all the more apparent that the appellant’s perform¬ 
ance is a public performance for profit. Although 
the audience pays no fee to hear the records, the 
advertiser pays for their performance, and the pub¬ 
lic, being pleased by the caliber of entertainment 
offered by the station, becomes part of its permanent 
audience, enabling the appellant to obtain higher 
fees from subsequent clients. 

That a broadcast is a public performance for profit 
has been held in Witmarh & Sons v. Bamberger & 
Co., 291 Fed. 776 (D. C. N. J. 1923), and Remicle v. 
American Automobile Acc., 5 Fed. (2d) 411 (C. C. 
A. 6th, 1925); Buck v. Jewell-La Salle Realty Co., 
283 IT. S. 191 (1931). 


This subsection completes appellee’s argument 
that appellant has unauthorizedly appropriated his 
intellectual property. By way of resume, appellee 
first demonstrated that the law has long recognized 
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the existence of a right of property in the creators 
of intellectual and artistic productions. While a 
property right in new and novel interpretations, 
which are clearly unique, individual and specifically 
identifiable as those of their creator’s alone, and 
which definitely add something to the composition 
interpreted and rendered, has, as yet, never been 
judicially recognized, appellee submits that this has 
been due solely to the fact that its recognition has 
nevter before been demanded. This type of creation 
meets with every criteria of intellectual or artistic 
property, and its author is entitled to the same pro¬ 
tection accorded creators of other intellectual works. 
Never before has its recognition been demanded be¬ 
cause scientific progress has not heretofore enabled 
it to be infringed. Only recently have the radio and 
other mechanical devices come into our daily lives. 
It is only by these devices that the interpreter’s 
creation can be appropriated without his consent. 
The appellee is only asking that that be done which 
all courts were more than willing to do when science 
evolved the printing press, and thereby opened the 
door to the appropriation of authors’ and com¬ 
posers’ property without their consent. The law, 
being an evolving science, should keep abreast with 
advancement in other fields and hasten to broaden 
its concepts to protect against encroachments made 
possible only by these advancements. 

The appellee then demonstrated that his property 
right in his interpretations gave him exclusive con¬ 
trol over them and that any use made of them by 
others without his consent was a violation of that 
right. 

Next, the appellee established that the right of 
a creator of artistic or intellectual property of a 
type, which is not within the purview of the Copy¬ 
right Act, retains that right perpetually, irrespective 
of whether he “publishes” his work or not. 

The appellee then demonstrated that his interpre- 
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tations, although recorded, are not copyrightable. 
Therefore, the appellee, being a creator of an artis¬ 
tic or intellectual work which is not within the class 
of works capable of protection by the Copyright 
Act, has not and cannot lose his rights therein, and 
the question of “publication” should not even arise 
in this case. 

But, since there is dictum in many cases to the 
effect that all rights of literary or artistic property 
are lost upon “publication,” the appellee next dem¬ 
onstrated that even if that be the law, which he 
maintains definitely is not, there has been no publica¬ 
tion here, and that the appellee has not been divested 
of his rights. 

In Section II (E), the appellee showed that in 
purchasing the record, the appellant obtained a 
“property” in it which was subject to the “special 
property” of the appellee. This “special prop¬ 
erty,” of which the appellant was warned by the 
legend appearing upon the face of the record, made 
its particular use unlawful. 

Finally, the appellee demonstrated that the appel¬ 
lant’s use of the record was an invasion of his 
property right and, therefore, should be enjoined. 

The appellee submits that upon this ground alone 
the decree of the court below should be sustained. 
However, he also maintains that there is another 
clearly established equitable basis which dictates his 
right to prevail. This basis is that by its acts appel¬ 
lant is interfering with appellee’s right to conduct 
his business free from unlawful interference and 
unfair competition. This is the second ground 
adopted by the court below in granting the injunc¬ 
tion. It is contended by the appellant, however, that 
unfair competition was not pleaded in this case. In 
answer to this, appellee directs the attention of this 
Honorable Court to appellee’s Bill in Equity (R. 
3a-5a). Therein, appellee alleged that he has “an 
established reputation,” that his performances are 
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entirely unique and individual, that the appellant 
is using records of appellee’s performances, and that 
this is without the consent of the appellee. Para 
graphs 11 and 12 of the Bill of Complaint then 
state: 

“That the use by the defendant for broad¬ 
casting purposes of the said records is a serious 
menace to the business, interests, rights, con¬ 
tractual engagements and income of your orator. 

That to permit the defendant to continue 
the illegal use for broadcasting purposes of 
your orator’s broadcast will seriously injure the 
contractual rights and property rights of your . 
orator as a unique and individual interpreter 
of music, and will cause other irreparable dam¬ 
age to your orator’s property rights.” 

It is obvious that these averments, when coupled 
with the recognized fact that both appellant and 
appellee are in the field of selling entertainment, 
specify in detail the basis upon which relief on the 
ground of unfair competition is predicated. It 
would be absurd to say that the appellee should have 
used the words “unfair competition” in order to 
entitle him to relief on this ground. This would 
be the mere pleading of a conclusion of law. Ap¬ 
pellant had ample notice of all the factual allegations 
m the Bill of Complaint, and was, therefore, fully 
cognizant of the injury for protection against which 
the aid of equity was being asked. These allega¬ 
tions are consistent with and support the theory that 
appellee was being harmed by the unfair competition 
to which it was subjected by reason of the appel¬ 
lant s mis-use of appellee’s property, resulting in 
damage, as set forth in the Bill. 

All that has ever been essential for a party to 
recover in a court of equity is the pleading of facts, 
and if the facts pleaded and proven are consistent 
with the theory upon which relief is granted, it 
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cannot be said that relief should be denied because 
the “theory” was not pleaded. It has never been 
necessary that a complainant in a court of equity 
allege ipsissimis verbis his “theory” of action. It 
was manifest throughout the entire course of testi¬ 
mony, which was in support of the allegations of 
the Bill, that appellee was being subjected to unfair 
competition. It is submitted, therefore, that appel¬ 
lant’s lack of defense to the proven charges of the 
appellee, or its misapprehension as to the legal effect 
of the acts stated in the Bill of Complaint, cannot 
afford it a technical means of escape from the con¬ 
sequences of its acts. 


III. APPELLANT IS INTERFERING WITH 
APPELLEE’S RIGHT TO CONDUCT HIS 
BUSINESS FREE FROM UNLAWFUL IN¬ 
TERFERENCE AND UNFAIR COMPETI¬ 
TION. 

At this point, it is to be observed that there are 
three possible methods of broadcasting the per¬ 
formance of an artist. 

First, there is the broadcast of the actual per¬ 
formance as it is being rendered. This is commonly 
called a “live broadcast”. The appellee is engaged 
in this type of work, and is considered an outstand¬ 
ing character in this field. It is the branch of the 
industry from which the artist receives the greatest 
financial yield, and it is this type of program that 
is used in the principal programs of the larger 
stations. 

Secondly, there has been evolved a means whereby 
the performance of the artist—and ofttimes, the 
advertising “copy” of the sponsor —are recorded 
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upon a record known as an electrical transcription. 
It must be borne in mind that this transcription 
differs greatly from the ordinary talking machine 
record. In the first place, it is made expressly and 
solely for broadcasting purposes. It requires a 
special apparatus to reproduce it or make it audible. 
It cannot be played upon the ordinary talking ma¬ 
chine and it is generally of considerable length. In 
making it, the artist knows the purpose for which 
it will be used, and the fee he receives for making 
it is commensurate with such use and is the only 
fee he expects or is entitled to receive out of it. The 
manufacturer pays to the copyright proprietors of 
the material contained in it not one, but two, license 
fees: the statutory fee for the making of a mechani¬ 
cal recording for commercial purposes, and a license 
fee for the privilege of performing it publicly for 
profit over the radio. This second license fee gen¬ 
erally authorizes the use of it for but one broadcast. 
It is apparent, therefore, that this is the only means 
whereby the performing artist records expressly for 
the purpose of having that record broadcasted. He 
is fully aware of what will be done with his recorded 
performance, and appreciates that he is safe¬ 
guarded from the abuses which result from the 
broadcasting of his recorded renditions by virtue of 
the fact that the number of times the transcription 
will be used is strictly limited. 

Finally, there is the wide-spread practice of 
broadcasting ordinary talking machine records. 
These records are made by recording artists to be 
played upon the ordinary home talking machine. 
Both the manufacturing company and the artist 
found this enterprise upon the hope that the sale of 
copies of the recording will reach the millions of 
victrola owners throughout the world. It is this 
volume distribution that is their aim, but included 
in it are not any of the six hundred odd broadcasting 
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stations. They make these records for home use 
only and not for the purpose of having them broad¬ 
casted. That this is their sole intention is mani¬ 
fested by the legend which appears upon the face 
of each record: “Not licensed for radio broadcast’’. 
This legend clearly indicates to the general public 
that the appellee has reserved unto himself such 
commercial use of his talents and that the sale of 
the record does not carry with it a grant of such 
reserved right. The reasons for their strenuous ob¬ 
jection to the use of these records for broadcasting 
are manifest. Such use of them unquestionably 
hurts the performing artist. The testimony taken 
below will show, and there is not one word of con¬ 
trary evidence, that broadcasting of records does 
great damage to the performing artist in many ways. 

First, between three hundred and fifty and four 
hundred and fifty of the six hundred odd broadcast¬ 
ing stations use victrola records almost exclusively 
for their daily programs. Naturally, in order to 
make these programs appealing, the records of the 
most outstanding performing artists are featured. 
When it is realized that the average record is at 
most of but a three-minute duration; that the num¬ 
ber of recordings of outstanding artists is neces¬ 
sarily comparatively small; that the stations using 
records almost exclusively are “on the aii thou¬ 
sands of broadcast hours each day; it is patent that 
each record of each performer is played time and 
time again every day, nay, almost every hour in 
every locality. Such “drumming” of a particular 
artist’s work naturally “wears out his welcome” (R. 
30a), and the inevitable result, as was testified to by 
many prominent performers, composers, managers 
and advertising men below, is the loss of popular 
favor. In the vernacular, the artist is “drummed to 
death. ’ ’ 
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Secondly, again because of the necessity of variety 
and the lack of enough recorded material to fill their 
programs, these stations play many records re¬ 
corded years before by performers whose skill and 
artistry have improved considerably during the 
passage of time. No announcement is made of the 
date of the recording and the listening public there¬ 
fore judges the ability of the performing artist by 
the caliber of the performance it hears broadcasted. 
In the instant case, the records broadcasted by the 
appellant were made over three years prior to the 
date their use by the appellant was complained of, 
and during that time the artistic stature of the 
appellee has considerably increased. 

Closely analogous to this type of injury is the fact 
that no recording can be entirely free of mechanical 
imperfections. There always must be some scratch¬ 
ing and scraping and, as a particular record ages 
and is used over and over again, these imperfections 
must be increased. After a few uses the record 
ceases to be a faithful reproduction. The caliber 
of the broadcast of such a record therefore cannot 
truly represent the quality of the artist’s work, and 
the listening public is led to believe that what they 
hear is a true rendition of the artist’s present abili¬ 
ties, an obviously unfair thing to the artist. 

Again, the performer’s ability to obtain contracts 
for “live’ broadcasts is considerably impaired. 
Time and again, it was testified to below, and with¬ 
out contradiction, that “sponsors” of programs de¬ 
sire to have their artists perform exclusively for 
them, and that the value of an artist to an advertiser 
is greatly depreciated if the radio audiences can 
“pick up” a performance of that artist on programs 
other than that of that advertiser alone. It is mani¬ 
fest, therefore, that where the records of the artist 
are broadcast wholesale, he is unable to contract 
for or give his exclusive services to any one sponsor. 
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Fifth, when a performing artist contracts for a 
“live” broadcast or makes a mechanical transcrip¬ 
tion, he knows, in the first instance, and can stipulate 
in the second, what type of sponsor he will have. 
In other words, he knows what he is going to sell. 
But when his records are played indiscriminately 
by three or four hundred stations, on commercial 
programs which often are composed of nothing but 
his records, he is helpless to prevent the use of his 
name and talents in connection with sponsors or 
products of all sorts. The association of the artist’s 
name with many of these is decidedly detrimental to 
him, yet if he cannot control such uses of his records, 
he must of necessity submit to this obviously unfair 
treatment or stop recording. 

Finally, and of this abuse the appellant here is 
not guilty, there is practiced by many stations de¬ 
ception of the worst sort in the broadcasting of 
records. Federal regulations only require announce¬ 
ments of the facts that recordings are being played 
at fifteen-minute intervals. These stations make the 
required announcement, it is true, but they do so in 
such a manner that no one not listening carefully 
for it and aware of what the announcement is would 
understand it, and during the rest of the program 
adopt every possible means of leading the public to 
believe that the recording artist is himself present 
and giving a “live” broadcast. They even go so 
far as to carry on “conversations” with the artist 
(See R. 29a-30a), and often so place a program of 
recordings of a particular artist that it either imme¬ 
diately precedes, is simultaneous with or immedi¬ 
ately follows a “live” broadcast by that artist on 
another station. Manifestly, all of the injuries de¬ 
scribed above are accentuated here. Greater is the 
deception of the public into believing the recorded 
performance is the artist’s present-day one, and 
greater, again, is the artist’s loss in value to spon- 
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sors who demand exclusive performances of fresh, 
popular talent. 

Because of these many abuses, the appellee, after 
recording for the Victor Company for nine years, 
stopped making records in 1931. The Victor Com¬ 
pany kept pressing him to make records again, but 
for over a year appellee refused because of the use 
his records were being put to by the broadcasting 
companies. Finally, in November of 1932, he en¬ 
tered into a contract with the RCA Victor Company, 
Inc., under which it was expressly understood and 
agreed that the records he was to make (which are 
the ones involved in the instant case) were to be sold 
for home use only and appellee expressly reserved 
his rights so that the records were not to be sold or 
licensed for use for broadcasting. The RCA Victor 
Company, Inc., knowing why appellee had refused 
to record and cognizant of the objections made by 
all recording artists and composers, placed upon 
each of its records the clear injunction, “Not li¬ 
censed for radio broadcasting” to place the public 
on notice of the limited rights sold with the recoi d. 

The appellant purchased these records made by 
the appellee under his contract with the RCA Victor 
Company, Inc., and, despite the fact that the above 
legend appeared clearly on the face of each of them, 
used them on one of its commercial programs, which 
consisted of an hour of victrola records and “spot” 
advertising announcements of its numerous cus¬ 
tomers. 

It was upon this state of facts that the court below 
found that the appellant, in playing these records, 
was unfairly competing with the appellee’s business. 

It is manifest that the appellee’s business is the 
sale of musical entertainment. Because of his 
extraordinary talents and abilities, he is able to 
command great remuneration for his “product . In 
playing the appellee’s records as part of its com¬ 
mercial program, the appellant, too, is engaged in 
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the business of selling musical entertainment. But 
what the Appellee sells is the product of his genius, 
the result of considerable practice and labor and 
expenditure of vast sums. The appellant, on the 
other hand, in direct competition to the appellee, 
sells as entertainment that for which it has paid but 
a trifle, and which is the result of the appellee’s 
skill, talent, labor and expenditure. 

Appellant denies that the parties are competitors. 
It claims, in one portion of its brief, that it does not 
sell entertainment to the public (P. 64). Yet, in 
another portion of the same brief, it admits that 
it is “the course of its business to entertain the 
public” (P. 3). Whatever form of words be used, 
these facts are self-evident. Appellee’s business is 
the sale of himself for the entertainment of the 
public, and appellant’s is the sale of itself for the 
same purpose; and, in the instant case, not only did 
appellant sell its facilities to advertisers, but “its” 
entertainment for the public, as well. 

Further, it is submitted that it is not even neces¬ 
sary that the parties be competitors for equity to 
enjoin unfair and unlawful practices by one of them. 
The tendency of the courts has been to widen the' 
scope of protection in this field, as is well stated in 
63 G. J. 39: 

“They (the courts) have held that there is 
no fetish in the word “competition”, and that 
the invocation of equity rests more vitally on 
the element of unfairness. Accordingly, it is 
now held that the doctrine of unfair competition 
is not confined to cases of actual market compe¬ 
tition between similar products of the parties 
* * * So, without regard as to whether there 
is actual market competition between the parties 
for the same trade, it is sufficient if the unfair 
practices of the one will injure the other * * *” 



74 


Argument 


See also 23 Michigan Law Review 433 (1925). 

The cases are legion where equity has enjoined 
unfair use of property of persons by defendants 
who in no wise are their competitors. Vogue Co. v. 
Thompson-Hudson Co., 300 Fed. 509 (Ohio, 1924); 
Aunt Jemima Co. v. Rigney S Co., 247 Fed. 407 (C. 
C. A. 2nd, 1917); Florence v. Drood, 178 Fed. 73 
(C. C. A. 2nd, 1910); Peninsular Co. v. Levinson, 247 
Fed. 658 (C. C. A. 6th, 1917). 

These cases all rest upon the theory that where 
a person by the application of industry, skill, genius, 
or money has developed a “good-will” in his busi¬ 
ness or occupation, no one will be permitted to 
destroy or injure that “good-will” by the unfair 
practice of unlawfully appropriating for his own 
profit and gain that good-will which the other has 
developed In the instant case, there can be no ques¬ 
tion that the appellee, by virtue of his skill and 
application, has created a good-will in the public’s 
mind in his name and efforts. The public has come 
to associate with that name the best in appellee’s 
nrofession. The appellant has, without authority, 
appropriated that name and those efforts and, in 
exploiting them, is injuring the appellee in the 
various ways described above. It is manifest that 
in the field of entertainment good-will is dependent 
in part upon not too frequent performances. In¬ 
deed, this is recognized in the time-old adage that 
“too much of a good thing” spoils it and diminishes 
its popularity. The consequence of appellant’s un¬ 
limited broadcasting of appellee’s outdated records 
can therefore only be to diminish his good will and 
to render it impossible for him to exercise the means 
which he and his sponsors deem most necessary for 
its preservation. When to this is coupled the fact 
that appellee made the records under conditions 
which, to appellant’s knowledge, prohibit these dele¬ 
terious effect, the unfairness of appellant’s conduct 
is immediately exposed. 
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The unfair competition in this case became possi¬ 
ble because the appellant, for a slight investment, 
became the owner of a mere “tool” capable of repro¬ 
ducing the appellee’s ‘ ‘ product. ’ ’ It has been shown 
above that ownership of such a “tool” does not 
justify the use of it for such reproduction. (See 
Fonotipia v. Bradley, Stephens v. Cady, Stevens v. 
Gladding, all supra.) 

In the Fonotipia case, defendant purchased a 
record manufactured and sold by the plaintiff com¬ 
pany. Like the record in the instant case, he 
“owned” it. Yet that ownership was not held to 
entitle him to use it in a manner which injured the 
plaintiff. In that case, the court enjoined the de¬ 
fendant from making and selling duplicates of this 
record, although no copyright was had in the com¬ 
positions recorded, and defendant clearly marked 
upon the labels the fact that they were copies. Said 
the court (at p. 964): 

“ * * * but it would seem that where a product 
is placed upon the market, under advertisement 
and statement that the substitute or imitating 
product is a duplicate of the original, and where 
the commercial value of the imitation lies in the 
fact that it takes advantage of and appropriates 
to itself the commercial qualities, reputation, 
and salable properties of the original, equity 
should grant relief.” 

Therefore, the appellant cannot claim that merely 
because it announced that the composition it played 
was a mechanical reproduction, it is immune from 
the charge of unfair competition. 

Unfair competition has been described as “selling 
goods by means which shock judicial sensibilities.” 
(Steiff v. Bing, 215 Fed. 204 (C. C. S. D. N. Y. 
1914)). 

Nothing is more shocking to the sensibilities of 
equity courts than the spectacle of a business which 
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subsists upon the fruits of interference with its 
competitor’s contractual rights. 

Appellee and RCA Victor Company, Inc. are 
parties to a contract under which the records made 
by the latter of the appellee’s performances are 
not to be sold for broadcasting purposes. The ap¬ 
pellant in using these records for its commercial 
broadcasts is causing a breach of that agreement. 
Equity has refused to permit a competitor to enjoy 
the fruits of such action, even where he is not 
guilty of a direct inducement of the breach. 

Thus, in Booth v. Davis, 127 Fed. 875 (C. C. E. D. 
Mich. 1904), the stockholders of a corporation sold 
its property and agreed that they would not engage 
in the same business within a specified territory. 
One of the stockholders, in violation of the agree¬ 
ment, entered the employ of the defendant, who 
knew nothing of the agreement. The court enjoined 
the defendant from continuing the stockholder’s 
employment. 

Similarly, in Fleckstein Brothers v. F'leckstein, 
66 N. J. Eq. 252, it was held that where the proprie¬ 
tor of a business sold it, covenanting not to engage 
in that business as an employee, an outsider to the 
contract may be enjoined by the purchaser from 
employing the covenantor and holding him out as 
their active agent and superintendent. In that case, 
the court said (at p. 260): 

“They are in my judgment guilty of what 
may be deemed to be a form of unfair competi¬ 
tion, which is a fraudulent tort entirely dis¬ 
tinct from conduct, which merely causes some¬ 
one to break his contract * * * When the 
defendants caused Edward Fleckenstein to vio¬ 
late his contract—do an illegal act which equity 
will enjoin—and the direct effects of such 
illegal act are to give them an advantage in 
their business and inflict a corresponding dis¬ 
advantage upon the complainant in its business. 
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I think that they, the defendants, are guilty 
of conduct which has the essential element of 
a fraud.” 

This same principle is applied to uses in which 
the owner of a legitimate business makes a contract, 
normal and necessary for the successful prosecution 
of that business, which contract contains conditions 
restricting the disposition or use of property in¬ 
volved in the business. Equity, administering the 
doctrine of unfair competition, continually protects 
contracts of this nature, not only from direct inter¬ 
ference by competitors, but by enjoining competi¬ 
tors from unjustly enjoying the benefits of the 
interference with the contracts by others. Such 
protection is frequently afforded where the prop¬ 
erty, which is the subject of the contract, is used 
by an unfair competitor, in disregard of the con¬ 
tract, to their own benefit and to the loss of the 
plaintiff. The underlying theory behind these cases 
is that the plaintiff, in imposing the original re¬ 
strictions, reserved to himself all rights in the 
property other than those of use permitted by the 
contract, so that any disregard of restrictions in 
the use of the property by a competitor is a viola¬ 
tion of the property rights reserved. 

Illustrative of this principle are many of the 
“ticket scalper” cases. In them, the railroad com¬ 
panies issued tickets, the use of which was expressly 
restricted to the original purchaser. In Louisville 
& Nashville Ry. Co. v. Bitterman, 207 U. S. 205 
(1907) the court said (at p. 222): 

“Any third person acquiring a non-transfer- 
able reduced rate railroad ticket from the 
original purchaser, being, therefore, bound by 
the clause forbidding transfer, and the ticket in 
the hands of all such persons being subject to 
forfeiture on an attempt being made to use the 
same for passage, it may well be questioned 



78 


Argument 


whether the purchaser of such ticket acquired 
anything more than a limited and qualified own¬ 
ership thereof, and whether the carrier did not, 
for the purpose of enforcing the forfeiture, 
retain a subordinate interest in the ticket, 
amounting to a right of property therein which 
a court of equity would protect. Board of 
Trade v. Christie Grain & Stock Co., 198 U. S. 
236, and authorities there cited. See also Sperry 
& Hutchinson Co. v. Mechanics’ Clothing Co., 
128 Fed. Rep. 800.” (Italics supplied.) 

Applying this principle to the instant case, the 
provision of the agreement between the appellee 
and the RCA Victor Company, Inc., providing that 
the records were to be sold only for private use and 
not for commercial or broadcasting purposes, made 
the appellant’s ownership a “limited and qualified” 
one, and the appellee retained a subordinate interest 
in his renditions as recorded upon the records, which 
the court below rightfully protected. 

In the so-called “trading stamp cases,” the anal¬ 
ogy is still closer to the case at bar. In them, the 
transfer of the property in question was not abso¬ 
lutely prohibited, but was merely restricted to cer¬ 
tain classes of persons and for use by them for 
certain limited purposes. 

In these cases, the plaintiff manufactured and 
sold trading stamps to retail merchants at a certain 
price per lot, the merchants agreeing to offer them 
as an inducement or premium for trade to such of 
their customers as might pay cash for purchases 
on a basis of one stamp for so many cents on the 
retail price of merchandise purchased. The plaintiff 
agreed to redeem the stamps for goods and mer¬ 
chandise when presented to them by the merchants’ 
customers. Generally, the defendants were either 
retail merchants, who had no contracts with the 
plaintiff, or rival concerns, engaged in issuing trad- 
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ing stamps. They would purchase stamps from 
merchants who had contracts with the plaintiff or 
from the customers of such merchants and use the 
stamps again for their own advertising. 

This use was condemned by the courts as unfair 
competition on the ground that the stamps were 
sold to the merchants with the understanding that 
they should be subject to further transfer only for 
purposes of redemption, and that by using them 
for advertising purposes, the defendants were act¬ 
ing in disregard of the contracts and injuring the 
business of the plaintiff. See Sperry & Hutchinson 
Co. v. Mechanics’ Clothing Co., 128 Fed. 800 (C. C. 
R. I. 1904); 135 Fed. 833 (C. C. R. I. 1904); Ibid v. 
Temple, 137 Fed. 992 (C. C. Mass. 1905); Ibid v. 
Weber, 161 Fed. 219 (C. C. M. D. Ill. 1908); Ibid v. 
Benjamin, 221 Fed. 512 (C. C. E. D. N. Y. 1905); 
Ibid v. Fenster, 219 Fed. 755 (C. C. E. D. N. Y. 
1915). 

In the Mechanics’ Clothing Co. case, 135 Fed. 833, 
the court said (at p. 835): 

“By re-using the stamps as an advertisement, 
they seek to get for nothing what others are 
required to pay for, and to institute a destruc¬ 
tive competition with authorized merchants, 
which tends to destroy the value of the stamp 
and to injure the complainant’s business. 

“The trading stamp is an artificial creation. 
The company, having created it and having 
created a value for it, may dispose of it on 
such terms as it sees fit. It may in the first 
instance restrict the right to issue it for adver¬ 
tising purposes to such persons as are willing 
to pay for it. The public is entitled to receive 
it upon the terms offered, namely, that it is 
exchangeable for goods. But, it is asked, why, 
if the right of a customer to transfer it is con¬ 
ceded, may he not transfer it in any mode he 
pleases, and give it as an advertisement if he 
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sees fit? A sensible answer to this question, 
1 think is this: Because he thereby appropriates 
to himself the trading stamp company’s legiti¬ 
mate share of the transaction.” (Italics sup¬ 
plied.) 

And in the Fenster case, supra, is the following 
(at p. 767): 

“The right to redeem the stamps is a prop¬ 
erty right transferable by possession while the 
license, to lose them for advertising purposes is 
not transferable without compensation to the 
person granting that right, viz: the plaintiff 
herein.” (Italics supplied.) 

The appellee has shown that violation of the re¬ 
strictions appearing on the recordings of his rendi¬ 
tions is a serious menace to his business. The 
significance of these restrictions is that they show 
the measure of consent accorded by the appellee as 
to the use of his intangible property rights. When 
an unfair competitor uses one of these records for 
broadcasting purposes he is guilty both of misappro¬ 
priating the appellee’s literary property and of un¬ 
fair competition, because the appellee never con¬ 
sented to the use of the record for this purpose and 
saw to it that the appellant was warned against such 
use by having the restriction plainly exhibited upon 
the record’s face. 

In Fonotipia v. Bradley, supra, where duplication 
of the plaintiff’s records from records which the 
defendant had purchased, was enjoined, the Court 
cited the ticket scalper and trading stamp cases and 
said that the true principle of them is that every 
man has a property right to enjoy the fruits of his 
own enterprise and that competitors cannot, either 
through interference with his contracts or other¬ 
wise, divert from him to themselves the reward 
which, except for their intervention, he would him¬ 
self enjoy. 
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Another particularly analogous case is Inter¬ 
national News Service v. Associated Press, 248 U. S. 
216 (1918). There, the Associated Press sought to 
enjoin its competitor, the International News Ser¬ 
vice, from taking from the early editions of its 
members and from their public billboards news 
articles published therein and using them in their 
own papers. This was commercially advantageous 
to the respondent since, by appropriating news 
articles published in an early edition of an eastern 
Associated Press paper, it could transmit them to 
to its western newspapers, which, because of the 
difference in time, could have them on the street 
as early, and in some instances earlier, than the 
Associated Press members in that territory. The 
Circuit Court of Appeals granted the injunction 
prayed for and this action was affirmed by the Su¬ 
preme Court. The Court held that even though the 
Associated Press had lost its common law right in 
its articles by publishing them—even though by 
publishing the articles, they became public property 
—the complainant was entitled to relief upon the 
grounds of unfair competition. Justice Pitney said 
(at p. 236): 

“The question here is not so much the rights 
of either party as against the public but their 
rights as between themselves. See Morrison v. 
Moat, 9 Hare 241, 258. And although we may 
and do assume that neither party has any re¬ 
maining property interest as against the public 
in uncopyrighted news matter after the moment 
of its first publication, it by no means follows 
that there is no remaining property interest in 
it as between themselves. For to both of them 
alike, news matter, however little susceptible 
of ownership or dominion in the absolute sense, 
is stock in trade to be gathered at the cost of 
enterprise organization, skill, labor and money, 
and to be distributed and sold to those who will 
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pay money for it, as for any other merchandise. 
Regarding the news, therefore, as but the ma¬ 
terial out of which both parties are seeking 
to make profits at the same time and in the same 
field, we hardly can fail to recognize that for 
this purpose, and as between them, it must be 
regarded, as quasi property, irrespective of the 
rights of either as against the public.” (Italics 
supplied.) 

Again, at p. 239 and 240, the Court answered the 
respondent’s argument that once an article is pub¬ 
lished “it becomes the common possession of all 
to whom it is accessible; and, that the purchaser of 
a newspaper has a right to commimicate the intelli¬ 
gence it contains * * * for any purpose * # * ” by 
saying: 

“The fault in the reasoning lies in applying 
as a test the right of the complainant as against 
the public, instead of considering the rights 
of complainant and defendant, competitors in 
business, as between themselves. The right of 
a purchaser of a single newspaper to spread 
knowledge gratuitously for any legitimate pur¬ 
pose not unreasonably interfering with com¬ 
plainant’s right to make merchandise may be 
admitted, but to transmit that news for com¬ 
mercial use, in competition with the complain¬ 
ant, that is a very different matter. In doing 
this, defendant, by its very act, admits that 
it is talcing material that has been acquired by 
the complainant as the result of organization 
and the expenditure of labor, skill, and money, 
and which is saleable by the complainant for 
money, and that the defendant, in appropriating 
it * * * is endeavoring to reap where it h-as not 
sown, and * * * appropriating to itself the har¬ 
vest of those who have soivn * * * The transac¬ 
tion speaks for itself, and a court of equity 
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ought not to hesitate long in characterizing it as 
unfair competition in business.” (Italics sup¬ 
plied.) 

Here, as there, we find the respondent, a competi¬ 
tor of the complainant, appropriating “material 
that has been acquired by the complainant as the re¬ 
sult of organization and the expenditure of labor, 
skill, and money, and which is saleable by the com¬ 
plainant for money” and, in so doing, “is endeavor¬ 
ing to reap where it has not sown,” appropriating 
to itself the legitimate “harvest” of the complain¬ 
ant. In both cases, respondent has used what lie 
purchased in a manner injurious to the complain¬ 
ant’s business. Indeed, if anything, the appellee’s 
position here is the stronger. Here his right of 
intellectual or artistic property is also being in¬ 
vaded, while in the Associated Press case, the court 
was willing to assume and did assume that the ap¬ 
pellee’s common law right had been lost upon pub¬ 
lication. 

The appellee, therefore, submits that this “court 
of equity ought not to hesitate long in characterizing 
(appellant’s use of the record) as unfair competi¬ 
tion” and to affirm the action of the court below. 


IV. APPELLEE’S RIGHTS OF “PRIVACY” 
HAVE ALSO BEEN INVADED. 

An artist, in rendering a performance, interprets 
a composition and gives it new life by means of his 
personal and unique talents. His personality, voice, 
intonations and innumerable other personal con¬ 
tributions manifest themselves in the performance— 
the finished product. 

This contribution is in a strict sense a creation of 
the performing artist which cannot be completely 
duplicated by another without mechanical means. 
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His talent is personal and unique and frequently has 
a high monetary value. His interpretation is as 
personal to the artist as his name, his photograph, 
his signature, etc., and he is known by his talents to 
the world. 

It is generally recognized that equity has broad 
general jurisdiction and can grant relief against 
legal or equitable wrongs. That equity has a con¬ 
science and sanctions moral righteousness is clearly 
reflected by its roots in the Ecclesiastical Courts of 
England. 

Many courts have refused to extend equity juris¬ 
diction, frequently offering the lack of jurisdiction 
as an excuse for not exercising it. By so doing, 
many equitable wrongs go unpunished by the courts. 
Equity tribunals thus refuse to heighten the stand¬ 
ards of human conduct and leaves business ethics 
at the low level they are found. 

In this case, the appellant is brazenly appropriat¬ 
ing appellee’s unique talents and admits such con¬ 
duct. The only excuse offered is that no rights of 
the appellee to his talents have yet been recognized 
by the courts. 

It is respectfully submitted that appellant invaded 
appellee’s domain and has unauthorizedly abstracted 
for its own use an essential element and character¬ 
istic of appellee’s personality, his talent. His “priv¬ 
acy” as well as his property have been trespassed 
upon. Appellant’s acts are not different from tap¬ 
ping telephone wires, which has been enjoined by 
a court. Rhodes v. Graham, 238 Ky. 225; 37 S. W. 
(2nd) 46 (1931). 

Appellant’s acts, for its own profit, in the instant 
case are certainly more reprehensible than using a 
photograph for commercial purposes, which has been 
enjoined. Pavesich v. New England Life Insurance 
Co., 122 Ga. 190; 50 S. F. 68 (1905); Kunz v. Allen, 
102 Kans. 883; 172 Pac. 532 (1918). 

The tendency of the law is definitely in the direc- 








Argument 


85 


tion of enlarging the scope of equity jurisdiction to 
enforce rights of parties in situations resulting from 
the development of life in modern times where 
known legal remedies are inadequate. Equity has 
always been the flexible tribunal extending its arm 
of protection to persons affected by new conditions 
such as are brought about by technological advance¬ 
ment. The machine age has changed our mode of 
life and has created new problems in the relation 
of human beings with one another; and the nature 
of the judicial process is such that it keeps pace 
with changing conditions by developing the growth 
of the law to cover them. No other remedy is avail¬ 
able to the appellee. No statutory protection exists, 
no copyright can be obtained by him and no civil 
or criminal redress at law can give relief. It lies 
solely within the power of a court of equity to right 
the wrong done to the appellee. In refusing to 
exercise its jurisdiction, equity would tolerate a 
most iniquitous act and deny to the appellee that 
wholesome integrity of purpose and peace of mind 
so essential to the life of an interpretative artist. 
Obviously, such inroads upon the personality of an 
artist come within the doctrine of the “right of 
privacy,” which has been recognized in numerous 
jurisdictions since the matter was first discussed 
in 1890 by Brandeis & Warren in 4 Harvard Law 
Review, 193. ( Edison v. Edison Polyform Go., 73 

N. J. Eq. 136 (1907); Foster-Melburn Co. v. Chinn, 
134 Ky. 424, 432 (1909); Munden v. Harris, 153 Mo. 
App. 652 (1911); Basemore v. Savannah Hospital, 
171 Ga. 257 (1930); Douglas v. Stokes, 149 S. W. 849 
(Ky. 1912).) 


V. CONCLUSION. 


The phonograph record in the instant case which 
contains the appellee’s renditions was undoubtedly 
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manufactured for limited purposes. One who pur¬ 
chases the record derives title from the manufac¬ 
turer. An analysis of the rights vested in the manu¬ 
facturer should serve to clarify the confusion which 
has been injected into the issues in this case by the 
appellant. There is no connection whatsoever be¬ 
tween the appellee’s rights and the Copyright Laws 
of the United States. 

The RCA Victor Company is engaged in manufac¬ 
turing of phonograph records. In connection with 
this business it requires two distinct “raw ma¬ 
terials.” 

1. A musical composition. 

2. A performing artist to render it. 

Under the Copyright Laws of the United States, 
the manufacturing or recording company has the 
right to use a musical composition upon payment of 
a compulsory license fee of two cents (2^) per copy 
for the limited right of making a mechanical repro¬ 
duction of the composition. This license fee does not 
carry with it any right to perform the composition in 
public and for profit. Berlin v. Daigle, supra; Ber¬ 
lin v. Russo, 31 Fed. (2nd) 832 (C. C. A. 5th, 1929). 
AH other rights of the copyright owner of the musi¬ 
cal composition are reserved. The recording com¬ 
pany has no right to use the mechanical reproduction 
of the same musical composition for commercial pur¬ 
poses, including radio broadcasting, without paying 
an entirely different and much higher license fee for 
the right to make a mechanical reproduction for com¬ 
mercial purposes. 

The other basic and essential “raw material” is 
the unique and individual talents of the performing 
artist who renders and interprets a musical composi¬ 
tion for which a limited license has already been ob- 
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tained. The artist, and in this case the appellee, is 
the sine qua non of the record. The artist, however, 
is engaged in the general business of supplying en¬ 
tertainment by various means. Phonograph records 
constitute a limited avenue of expression only and 
serve as a by-product of the artist’s primary pro¬ 
fession. 

The uncontradicted testimony in this case shows 
clearly that the appellee herein flatly refused to 
make phonograph records for commercial purposes, 
including radio broadcasting (R. 114a-115a; 121a- 
123a; 125a-126a); and that the appellee consented to 
render his performances upon phonograph records 
limited solely to private non-profit purposes. To 
this end, the restrictive legend “NOT LICENSED 
FOR RADIO BROADCAST” was imprinted upon 
the face of the record as a notice of the reservation 
of rights by the performing artist (R. 121a-126a). 

The RCA Victor Company did not object to this 
limited grant of rights by the appellee performing 
artist. In fact, it sanctioned the reservation of ap¬ 
pellee’s commercial rights because these reserved 
rights were unnecessary and did not serve as basic 
constituents in the preparation, manufacture and 
sale of phonograph records within the general scope 
of its business. 

It cannot be contradicted that just as the appel¬ 
lant would infringe upon the copyright of the musi¬ 
cal composition by broadcasting same without a 
license from the copyright owner, so, too, has the 
appellant infringed upon and violated the appellee’s 
reserved property rights in his performances by 
broadcasting this record without the appellee’s con¬ 
sent. Appellant’s acts are particularly reprehen¬ 
sible in view of the definite competition between the 
appellant and appellee in supplying radio enter¬ 
tainment to the public. 

The development of the law and the reasoning 
which have been predicated upon these facts have 
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been discussed in this brief at length. It has been 
difficult to refrain from further elaboration. 

Upon all of the theories advanced herein, it is 
respectfully submitted that the appellant has no 
meritorious claim or right which can justify its un¬ 
conscionable and unwarranted appropriation of the 
appellee’s unique and individual talents and the 
decree of the Court below should be affirmed. 

Respectfully submitted, 

Speiser & Speiser, 

Maurice J. Speiser, 

Raymond A. Speiser, 
Attorneys for the Appellee. 
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Attorneys for Appellee. 
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APPELLANT’S REPLY BRIEF. 

Pursuant to leave of Court granted at the Aigu- 
ment, Appellant submits the following Reply to the 
Brief for Appellee. Herein we shall refer to our origi¬ 
nal Brief as the Brief for Appellant. 

In the Brief for Appellant, we discussed at some 
length the theories advanced and the cases relied upon 
by the Chancellor in his opinion. We believe that we 
have successfully distinguished the cases relied on by 
the Chancellor, and demonstrated the error in the 
theories the Chancellor advanced. 

In the Brief for Appellee, many of the same theo¬ 
ries and cases are advanced without any reference to 
our discussion in the Brief for Appellant. 

With reference to these matters, we respectfully 
refer the Court to the Brief for Appellant, and will not 
repeat that discussion in this Reply. 

1. THE FACTS. 

In the Brief for Appellant, we discuss at length 
the Chancellor’s findings of facts. We will not repeat 
that discussion. 

However, the attitude assumed in the Appellee’s 
Brief toward certain important issues of fact discussed 
in the Brief for Appellant is so significant that note 
should be made of it. 

At pages 22-25 of the Brief for Appellant, we have 
analyzed in detail the evidence to the alleged “agree¬ 
ment” between Victor and Waring. We believe we 
have successfully shown that there is no evidence to 
support a finding that there was any “agreement”, or 
“stipulation”, or “contract”, between Waring and 
Victor that the records in question in this case would 
“not be sold for radio broadcast”. 
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It is most significant that neither in the Appellee’s 
Brief, nor at the Argument, was any effort made to 
refute our analysis of the evidence relating to the 
alleged ‘ * agreement ’ Without in any way attempting 
to point out an error in our analysis, Appellee simply 
assumes (and throughout his brief persistently states), 
as though it were an unquestioned fact, that there was 
a “contract” between Victor and Waring to the effect 
that the records “would not be used”, or “would not 
be sold” for radio broadcasting. 

Accordingly we feel it necessary to reemphasize 
that there was no such “contract”, and no evidence 
from which it could be found. 

It is further highly important to note Appellee’s 
concession at page 7 of his brief, that Appellee’s as¬ 
serted reservation of a property right in the records 
(by virtue of the alleged “agreement” with Erdman) 
“was brought to appellant’s attention by the express 
prohibition printed upon the face of the record . . . .” 

In other words, Appellee does not assert that the 
alleged agreement or his “reserved property right” 
were brought to Appellant’s attention, or that Appel¬ 
lant had notice or knowledge of them, except by virtue 
of the legend, “Not Licensed for Radio Broadcast”. 

At pages 53-55 of the Brief for Appellant, we have 
analyzed carefully the legend “Not Licensed for Radio 
Broadcast”. We believe we have clearly shown that 
to such a purchaser of the record as Appellant, who 
already had a license granted by the copyright owner 
to broadcast renditions of the compositions recorded, 
such a legend could have no significance whatever, — 
and certainly cannot be said to have given notice of 
any reservation on the part of Waring. 

Nowhere in the Brief for Appellee is any attempt 
made to refute our analysis of the legend, “Not Li- 
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censed for Radio Broadcast”, as it must necessarily 
have affected this Appellant. Again, without attempt¬ 
ing a reply, Appellee simply assumes that the legend, 
“Not Licensed for Radio Broadcast” was sufficient to 
notify Appellant of the alleged “agreement” and of 
Waring’s asserted “reserved right”. 

W e insist that such an assumption cannot be made. 
Without it, no “agreement” between Erdman and 
Waring, and no “reservation” by Waring, can have 
any relation to this case. 

One further gratuitous assumption on Appellee’s 
part should be noted. Throughout Appellee’s Brief it 
is repeatedly asserted that the records involved in this 
case were records which were “intended for use”, and 
could only be used, upon “home” phonographs. 

The evidence makes it clear, from Waring’s own 
testimony, as well as that of the Victor representative 
who dealt with Waring (Erdman), that both Waring 
and the Victor Company, at the time the records here 
involved were made, were entirely aware that such 
records were bought and used by broadcasting stations 
and many other commercial users. (R. 113a, 123a, 
128a.) Nothing in the asserted “agreement” between 
Waring and Erdman indicated that there was to be 
any change in Victor’s sales policy of offering the rec¬ 
ords for sale to anyone who chose to buy, broadcast¬ 
ing stations included. 

And it is further obvious that there is nothing 
about a phonograph which anchors it irremovably to 
use in a private home. -A phonograph is just as sus¬ 
ceptible of use for many commercial purposes as it is 
for private enjoyment. It may be used in a restaurant, 
or in a dance hall. And it may be used in a broad¬ 
casting station. The records were undoubtedly made 
for use on a phonograph. But there is nothing in a 
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phonograph which demands that it be kept in a pri¬ 
vate home or that it shall not be used for profit. 

Appellee has nowhere attempted to justify the 
finding on which the Chancellor based Waring’s right 
to sue in this case,—that Waring is the “equitable 
owner” of the corporation, Waring’s Pennsylvanians, 
Inc. 

The fact is that Waring is merely a stockholder 
in the corporation of which he is a salaried employe. 
Obviously he may not assert any right of the corpo¬ 
ration. His right to sue can rise no higher than that 
of every other member of the orchestra who partici¬ 
pated in the recording,—whether now employed by the 
corporation or not. 

Appellee asserts (Appellee’s Brief pp. 8-9) that 
Waring and WDAS are competitors since both “sell 
entertainment to the public.” 

Neither sells entertainment to the public. War¬ 
ing’s Pennsylvanians sell their services to advertisers. 
WDAS rents “time” to advertisers. But there is no 
showing that WDAS could possibly attract so large 
an advertiser as would be interested in Waring’s serv¬ 
ices at $13,500 a week. The parties are not competi¬ 
tors. 


In Appellee’s Brief (p. 10) it is claimed that the 
Chancellor based his findings, and the injunction, “on 
appellant’s acts and appellant’s acts alone.” A mere 
reading of the Chancellor’s findings of facts 23 to 28 
(R. 189a) is sufficient to demonstrate the contrary. 
Except for Appellant’s admission in the pleadings that 
on one occasion in July, 1935, it undeceptively broad¬ 
cast two Waring records, there is not a scrap of evi¬ 
dence in the Record as to the “appellant’s acts.” 









Asserted Literary Property Right 5 

Appellee’s attempt to explain the Chancellor’s re¬ 
fusals to find facts requested by Appellant,—even 
though admitted in the pleadings,—on the ground that 
the requests were thought “immaterial”, obviously 
cannot stand. A Chancellor cannot refuse to find facts 
demonstrated by the Record, simply because he thinks 
them immaterial. Underdown v. Underdown, 279 Pa. 
482 (1924); Equity Rule 71. 

2. THE ASSERTED LITERARY PROPERTY 
RIGHT. 

Appellee’s theory on this point has already been 
analyzed in the Brief for Appellant. 

No case cited by Appellee holds, or suggests, that 
the common law recognizes a property right in a mere 
performer. 

Moreover, under the common law, and even under 
the early Copyright Act of 8 Ann. c. 19, there existed 
only a right to prevent the making of copies. There 
was no right to prevent performance. Coleman v. 
Wathen, 5 T. R. 245, 101 Reprint 137 (K. B. 1793); 
Bach v. Longman, 2 Cowper’s Reports p. 623 (K. B. 
1777). 

What Appellee is asserting is a common law right 
to prevent performance, not the making of copies. 

Appellee (at p. 15 of his brief) cites International 
News Service v. Associated Press, 248 U. S. 215 (1918), 
as indicating a broad view of property rights anal¬ 
ogous to that he asserts. As the excerpt quoted indi¬ 
cates, that opinion is restricted to a case of deceptive 
misappropriation by a direct competitor. And the de¬ 
cision was not intended to be extended beyond its pre¬ 
cise facts. (Brief for Appellant, pp. 70-72.) 

At the argument, Appellee stated that the case of 

Musical Performer’s Protective Association, Ltd. v. 
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British National Pictures, 46 T. L. R. 485 (1930), cited 
by us (Brief for Appellant, pp. 36-38) was a criminal 
prosecution. On the contrary, it was, just as this case, 
an action for an injunction. The language of the court 
quoted in the Brief for Appellant is directly applicable 
here. 

In Appellee’s Brief, p. 20, an effort is made to dis¬ 
tinguish earlier decisions denying performers a prop¬ 
erty right, on the basis that Waring has made a record 
of his performance. There is certainly no logical basis 
for denying a right to a performer, no matter how 
“unique”, simply because he did not make a record of 
his performance. 

Moreover, Appellee attempts to deny that the 
members of the orchestra, — who actually are the per¬ 
formers, — must have the same right as is asserted to 
be in Waring. It is asserted (Appellee’s Brief, p. 21) 
that there “is not one iota of testimony to the effect 
that the individual performance of any member of the 
group is a unique or individual creation.” We there¬ 
fore quote from the testimony — on direct examination 
-—of Appellee’s most authoritative witness, Fritz 
Reiner ( R. 38a): 

“. . . But I would not like to neglect, on this 
occasion, the excellent quality of the men he is 
working with. They are experts, on their instru¬ 
ments— more than experts — I would say virtuoso. 
They play, each of them, several instruments. 
They sing. They are so versatile as to make their 
part in the playing of this organization quite 
unique, and quite unusual. . . .” 

An d see the testimony of Arthur B. Waters and Louis 
Bernstein (R. 44a-45a, 58a). 

If a property right were recognized in Waring, it 
must be recognized in every member of the orchestra 
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at the time the record was made—whether that mem¬ 
ber is now connected with the organization or not. 

Purdy v. Massey, 306 Pa. 288 (1932), is cited (Ap¬ 
pellee’s Brief, p. 21) as authority that although Waring 
has conveyed all his rights to the National Association 
of Performing Artists, he may maintain this action for 
an injunction. That case merely holds that an obligor 
in a bond naming a specific obligee, might not avoid 
paying the amount due under the bond to the obligee, 
by a showing that the obligee is a mere nominee of 
someone else, for whose benefit the suit was brought. 

3. PUBLICATION. 

Appellee asserts (p. 26 of his brief) that the rule 
of Wheaton v. Peters, 33 U. S. 591 (1834),—that the 
common law right of literary property terminates upon 
publication,—is not the law. For this proposition he 
relies solely on a dictum in Holmes v. Hurst, 174 U. S. 
82 (1899),—a case in which publication was held to 
terminate the common law right. That dictum was 
flatly contradicted in the later case of Caliga v. Inter- 
Ocean Newspaper Company, 215 U. S. 182 (1909), 
quoted at p. 45 of the Brief for Appellant. 

It is well settled that the copyright acts were en¬ 
acted to give a new right, in spite of publication. Ap¬ 
pellee argues in effect, that the copyright acts were 
intended to cut down the rights of those whom they 
affected. 

This amounts to an argument that Congress in en¬ 
acting the Copyright Act intended that anything which 
does not happen to be protected by the Act is by that 
fortuitous circumstance to be entitled to protection in 
perpetuity and without registration,—a protection far 
more extensive than any granted by Congress under 
the Act. 
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The statement of the argument is its own answer. 

Appellee further argues that even though the rec¬ 
ords of the performance were, with Appellee’s consent, 
sold outright on a wide scale to the general public,, 
there was no publication of the performance. 

Appellee in fact argues (Appellee’s Brief, p. 31 ff.) 
that there cannot be publication of a phonograph rec¬ 
ord. He relies on two cases, White-Smith Music Pub¬ 
lishing Co. v. Apollo Co., 209 U. S. 1 (1908), and Stern 
v. Rosey, 17 App. D. C. 562 (1901). 

Neither case has anything to do with the point. 
They are decisions that under the old copyright act 
(prior to 1909), when the words “copy” or “publica¬ 
tion” were used in the act, they referred not to the 
musical composition as such, but to the sheet music 
required to be deposited in the Library of Congress. 
Accordingly, it was held that a player-piano roll was 
not a “copy” or “publication” of the sheet music, and 
accordingly not an infringement of the copyright. 
Thus in the White-Smith Case, the Supreme Court said 
(209 U. S. at 15-17): 

“In the last analysis this case turns upon the 
construction of a statute, for it is perfectly well 
settled that the protection given to copyrights in 
this country is wholly statutory. . . . 

“ . . . When we turn to the consideration of 
the act it seems evident that Congress has dealt 
with the tangible thing, a copy of which is required 
to be filed with the Librarian of Congress, and 
wherever the words are used (copy or copies) they 
seem to refer to the term in its ordinary sense of 
indicating reproduction or duplication of the 
original. . . . 

“. . . The statute has not provided for the 
protection of the intellectual conception apart 
from the thing produced, however meritorious 










Publication 


9 


such conception may be, but has provided for the 
making 1 and filing of a tangible thing, against the 
publication and duplication of which it is the pur¬ 
pose of the statute to protect the composer.” 

Obviously those cases have nothing to do with the 
question of publication as it is involved in this case. 
We are not concerned with whether a phonograph 
record is a “copy” or a “publication” of sheet music, 
but with whether a common law property right in a 
performance—if it existed—could survive widespread, 
outright sale to the public of records of that perform¬ 
ance. 

Publication is simply communication of a work to 
the public. There is only one possible way of com¬ 
municating a performance to the public—by recording 
it and selling the records. If this is not a publication, 
there cannot possibly be a publication of a property 
right in a performance. 

What Appellee is asking this Court to recognize 
is a literary property right which (although it is 
settled law that all such rights are lost on publication) 
cannot terminate on publication for the simple reason 
that the law recognizes no way of “publishing” it. 
This is an obvious anomaly. 

Clearly, if the literary property concept were to 
be extended for the first time to include a mere per¬ 
former, the concept of abandonment by publication 
must of necessity be also extended to fit the “new 
situation ’ ’. 

Appellee implies (Appellee’s Brief, p. 37) that 
there can be no publication unless the originator in¬ 
tends to abandon his right. 

That is not the law. Once there has been a sale to 
the general public—to all who care to purchase—the 
law terminates the right irrespective of the originator’s 
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intent, and irrespective of express notices of limita¬ 
tion. (Brief for Appellant, pp. 46-51.) 

The ruling in International News Service v. Asso¬ 
ciated Press, 248 U. S. 215 (1918) (Appellee’s Brief, p. 
37), depended entirely on the fact that the parties were 
in direct competition. See 248 U. S. at 239. More¬ 
over, the case is not to be extended beyond its precise 
facts, even between competitors. See opinion of Judge 
Learned Hand in Cheney Bros. v. Doris Silk Co., 35 F. 
(2d) 279 (C. C. A. 2d 1929), quoted in Brief for Ap¬ 
pellant, p. 71. 

Fonotipia Co. v. Bradley, 171 Fed. 951 (C. C. E. 

D. N. Y. 1909),—cited in Appellee’s Brief, p. 34,— 
merely decided that one record manufacturer may not 
make copies of a competitor’s records and deceptively 
sell them as “duplicates of the originals”. The case 
rests on unfair competition. Publication was in no 
way involved. 

Universal Film Mfg. Co. v. Copperman, 218 Fed. 
577 (C. C. A. 2d, 1914),—Appellee’s Brief, pp. 34-36,—is 
discussed in the Brief for Appellant, p. 51. It was 
said that the sale of a photoplay film would not ter¬ 
minate rights in the scenario. But is was held that a 
purchaser of the film possessed the right to perform it 
for profit, even in violation of an express restriction as 
to its use. No more is contended for by Appellant in this 
case. Of course, in the Copperman Case the rights of 
the performers were in no way involved. And there 
are other ways of publishing a scenario beside selling 
films of it. 

Werckmeister v. American Lithographic Co., 134 

Fed. 321 (C. C. A. 2d, 1904), cited at p. 36 of Appellee’s 
Brief is distinguished at pp. 47-48 of the Brief for Ap¬ 
pellant. 
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Ferris v. Frohman, 223 U. S. 424 (1912),— Ap¬ 
pellee’s Brief, p. 38,—decided that a mere performance 
of a play, where the script had not been published, was 
not a publication of the play. We do not argue that 
Waring’s playing a selection, or even broadcasting it, 
constitutes a publication of his rendition. That is the 
analogy to Ferris v. Frohman. Where records are 
made, and sold to the general public, the analogy is to 
the printing and sale of the script of the play,—un¬ 
questionably a publication. 

4. RESTRICTION OF THE RECORD’S USE. 

We have shown, and Appellee has not attempted 
to refute our showing, that the legend “Not Licensed 
for Radio Broadcast’’ cannot possibly be regarded as 
notice to Appellant of a restriction of the use of the 
record in Waring’s behalf. (Brief for Appellant, pp. 
53-55.) 

All of Appellee’s argument under his heading 
“Scope of Sale of Record to Appellant’’ (Appellee’s 
Brief, pp. 39-61), is based on the assumption that such 
notice was given. The absence of notice eliminates the 
applicability of all of the cases relied on by Appellee 
under this heading. 

But even if notice had been given, such a restric¬ 
tion could not be made to accompany the records— 
chattels—into the hands of remote purchasers. (Brief 
for Appellant, pp. 58-64.) 

(Similarly, the literary property right may not be 
reserved after publication, even by express restrictions 
of which notice is given. Brief for Appellant, pp. 48- 
51.) 

In Universal Film Co. v. Copperman, 218 Fed. 577 

(C. C. A. 2d, 1914), a case strongly relied on by Ap 
pellee, the Court said (p. 579): 
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“. . . The attempt, however, to annex a con¬ 
dition as to the use of the film after it was abso¬ 
lutely sold, was vain. Such conditions cannot be 
made to accompany an article throughout its 
changes of ownership . . . ” 

No case cited by Appellee is in conflict with this 

rule. 

American Tobacco Co. v. Werckmeister, 207 U. S. 

284 (1907), and the other Werckmeister Cases, cited in 
Appellee’s Brief, pp. 40-42, were cases in which an ar¬ 
tist, himself retaining a picture he painted, conveyed 
his copyright to Werckmeister, who registered the 
copyright in the United States. In an action for in¬ 
fringement brought by Werckmeister against third 
persons, it was claimed that the Copyright Act did not 
permit the taking out of a copyright except by one 
who actually owned the painting. The Courts refused 
so to construe the Copyright Act. 

Clearly, these decisions have no relation to the 
question whether the artist could have sold his paint¬ 
ing outright, and at the same time could have imposed 
a restriction on its use which would be binding in¬ 
definitely on all subsequent purchasers. 

Stevens v. Cady, 55 U. S. 528 (1852), and Stevens 
v. Gladding, 58 U. S. 447 (1854),—Appellee’s Brief, pp. 
43-45,—simply hold that an execution sale of plates 
does not amount to a sale of the copyright of a map, to 
print which the plates were made. 

The cases involving property rights in letters (Ap¬ 
pellee s Brief, pp. 45-46) are obviously not in point. 
Letters are not sold. 

The Associated Press Case (Appellee’s Brief, p. 
46), besides not being subject to extension, rested en¬ 
tirely on unfair competition. Further, it did not in- 
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volve any restriction on the use of the newspaper, as a 
chattel. 

Appellee attempts to minimize the cases ruling 
that restrictions may not be made to accompany chat¬ 
tels outright,—chiefly on the ground that there were 
additional points involved in some of those cases. 

Whatever additional points were involved, the 
cases cited in the Brief for Appellant clearly and un¬ 
equivocally establish the rule stated. See quotations, 
Brief for Appellant, pp. 58-64. 

The rule applies in cases decided in England 
(where there is no restraint of trade statute) as well as 
in America It applies in cases of articles copyrighted 
or uncopyrighted, patented or unpatented,—in short, 
in any case where a chattel is sold. 

Appellee (at p. 57 of his brief) cites the recent 
case of Old Dearborn Distributing Co. v. Seagram- 
Distillers Corporation, 57 Snp. Ct. Rep. 139 (1936), rep¬ 
resenting it to be a case involving a restriction of the 
price of resale of a chattel, in which “the Supreme 
Court of the United States upheld such a restriction.” 

That is an inaccurate and deceptive statement. 

What was decided was that a state statute ex¬ 
pressly validating price restrictions accompanying 
trade-marked chattels would not be held unconstitu¬ 
tional as a violation of the Fourteenth Amendment. 

The Supreme Court expressly recognized that 
under its decision in Dr. Miles Medical Co. v. Park & 
Sons Co., 220 U. S. 373 (1911)—Brief for Appellant, pp. 
59, 60 — such a restriction would, in the absence of stat¬ 
ute, be invalid under the common law. 

Appellee also cites—Appellee’s Brief, pp. 51-57— 
the cases relied on by the Chancellor for his argument 
that a restriction in the guise of an “equitable servi¬ 
tude ’ ’ might be held effective in this case. 
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All of these cases are distinguished in the Brief 
for Appellant (pp. 55-58). 

They are all of them (contrary to the statement 
made by counsel for Appellee at the Argument) cases 
in which property of a very special kind was acquired 
by a person with full knowledge, not of a restrictive 
notice, but of an outstanding contract with regard to 
that property. The courts in effect granted specific 
performance of the contract, holding that the transfer 
to a third party with knowledge of the promisee’s 
equity was not a defense. 

The property involved was in none of the cases 
a chattel, such as a phonograph record. It was a ship 
(De Mattos v. Gibson; Lord Strathcona Steamship Co. 
v. Dominion Coal Co., Ltd.; Great Lakes & St. L. 
Transp. Co. v. Scranton Coal Co.), or a copyright or 
patent (Werderman v. Societe Generale D’Electricite; 
Murphy v. Christian Press Association Publishing Co.; 
In Re Waterson, Berlin and Snyder Co.; In Re Rider) 
or films rented, — not sold, (Montgomery Enterprises v. 
Empire Theatre Co.). 

These decisions in no way conflict with the cases 
we have cited dealing with the sale of chattels under a 
restriction, where no contract as to their use is in¬ 
volved. They are not in point here. 

To the argument that the injunction in this case can 
be supported on the ground of a restriction on the use 
of the records sold to this Appellant, there are two dis¬ 
tinct and complete answers: 

If any restriction was intended, there was no no¬ 
tice of it to Appellant. 

And even if notice had been given, the restriction 
was not valid. 
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5. UNFAIR COMPETITION. 

Appellee asserts that unfair competition was prop¬ 
erly pleaded in this case. (Appellee’s Brief, pp. 65- 
67.) 

To sustain this assertion, Appellee quotes para- 
raphs 11 and 12 of his Bill of Complaint. A mere 
reading of those paragraphs makes it clear that they 
contain nothing but general allegations of damage. 

The Bill does not allege competition, or deception, 
or interference with a contract. All it alleges is that 
Waring has a common law property right in his “in¬ 
terpretation”. 

Appellee seeks to excuse his failure to allege any 
of the elements of unfair competition on the ground 
that it would be pleading “a conclusion of law”. Cer¬ 
tainly to charge the elements of alleged unfair compe¬ 
tition would be no more pleading a conclusion of law 
than to allege a common law property right. 

Clearly, a defendant reading Appellee’s Bill 
would be obliged to assume that the theory on which 
the case was based was a violation of a common law 
literary property right, and nothing else. 

Appellee argues that it appeared from the drift of 
the testimony at the hearing that he was relying on 
unfair competition. That is not the fact. And even if 
it were true, any indication at that time would have 
been too late. Appellant was certainly entitled to be 
informed that at the hearing it must meet and defend 
against a charge of unfair competition. 

But even had it been pleaded, it is obvious that this 
case presents none of the elements of unfair compe¬ 
tition. 

The parties were not competitors. None of the 
testimony introduced in an effort to show injury to 
Waring had any relation to acts of this Appellant. 
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Unfair Competition 


There is no evidence that WDAS indulges in a “ contin¬ 
uous drumming” of Waring records. All of the testi¬ 
mony as to “use and abuse” of records relates to un¬ 
named, unspecified radio stations, located at unidenti¬ 
fied places anywhere in the United States. 

There was in fact no showing of injury whatever— 
even from the asserted “drumming” of Waring’s rec¬ 
ords by unnamed stations. 

It is asserted that such “drumming” prevents 
Waring from obtaining an “exclusive” contract for 
his broadcasting services,—in the face of the direct 
allegation in the Bill of Complaint (par. 5, R. 3a) and 
the admission at the hearing (R. 21a) that Waring has 
just such a contract at the “very substantial” fee of 
$13,500 a week. 

It is claimed that Waring’s income was seriously 
affected by broadcasts,—although it rose from $5,000 
per week to $25,500 in a period during the whole of 
which the broadcast of Waring records was unim¬ 
peded. 

There was no deception in this case. There was no 
interference with contractual relations. 

Without competition, without any showing of in¬ 
jury proceeding from the Appellant’s acts, without the 
slightest deception, without an interference with con¬ 
tractual relations, there certainly is not present even 
the shadow of a case for unfair competition. 

All of the cases cited by Appellee are distinguished 
in the Brief for Appellant (pp. 66-72) except a group 
of cases cited in Appellee’s Brief at the top of page 74. 

Those are cases in which the defendant deceptively 
imitated plaintiff’s trade-mark or trade-name, in a 
manner calculated to cause purchasers to believe that 
defendant’s product emanated from plaintiff. And de¬ 
fendant’s product was in each case shown to be infe¬ 
rior, so as to be likely to injure plaintiff’s good-will. 
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Peninsular Chemical Co. v. Levinson, 247 Fed. 658 

(C. C. A. 6th, 1917—Appellee’s Brief, p. 74—is an ex¬ 
ample. Plaintiff sold drugs under the trade-name 
“Penslar” to drug stores known as the “Penslar” 
stores. It intended to introduce a line of cigars. De¬ 
fendant sold cigars marked “Penslar” to the “Pens¬ 
lar ’ ’ stores, representing that he was selling the cigars 
as plaintiff’s agent. The cigars were inferior. The 
court enjoined defendant’s sales practice as “based 
upon express and deliberate fraud. ’ ’ 

All of Appellee’s other citations are fully discussed 
in the Brief for Appellant. 

The doctrine of unfair competition has no relation 
to this case. 

6. THE RIGHT OF PRIVACY. 

Appellee asserts (Appellee’s Brief, pp. 83-85) that 
his ‘ ‘ right of privacy ’ ’ has been invaded. 

The claim scarcely needs an answer. 

The right of privacy is a protection accorded to 
those who seek privacy, —against invasion only when 
unauthorized, and usually when the invasion is quite 
flagrant. 

The last thing in the world Waring is seeking is 
privacy. 

The cases cited by Appellee scarcely require state¬ 
ment to show how far afield from this case the doctrine 
of privacy is. 

Rhodes v. Graham, 238 Ky. 225, 37 S. W. (2d) 46 
(1931)—Appellee’s Brief, p. 84—is a case in which the 
defendant tapped the plaintiff’s home telephone line 
and placed a stenographer on the wire to take down 
plaintiff’s conversations. 
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Basemore v. Savannah Hospital, 171 Ga. 257 
(1930), and Douglas v. Stokes, 149 S. W. 849 (Ky. 
1912) — Appellee’s Brief, p. 75 — involved the unauthor¬ 
ized publication and sale of private photographs of the 
plaintiffs’ deformed children. 

The Appellee’s remaining cases involve the com¬ 
pletely unauthorized use of the plaintiffs’ photographs 
in connection with bogus advertising testimonials. 

The only element in this case to which the privacy 
cases could have any relation is the announcement that 
the record was made by Waring’s Pennsylvanians. 
Obviously, the identification of the performing or¬ 
chestra which has made records for public sale is au¬ 
thorized. 

Appellee cites as authority Warren and Brandeis, 
The Right of Privacy, 4 Harvard Law Review 193. At 
page 218, the authors say: 

“The right of privacy ceases upon the publi¬ 
cation of the facts by the individual or with his 
consent. 

“This is but another application of the rule 
which has become familiar in the law of literary 
and artistic property. . . . ” 

7. THE GENERAL EQUITIES. 

Appellee throughout his brief has freely stigma¬ 
tized the Appellant as a “brazen’’ exploiter, and has 
indulged in terms of theft. 

Therefore, we feel called upon to make a brief 
statement of the realities of this situation. 

Appellant is a small radio station. Its budget is 
limited. If it could not resort at times to recorded en¬ 
tertainment it could not exist. To it, the decision of 
this case may mean its very life. 
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Appellant has indulged in no deception. It is not 
suggested that it engages in a single one of the 
“abuses” of which so much appears in the testimony. 

Waring is a performer with many irons in the fire. 
He plays for broadcasts at a princely stipend. He has 
refused a motion-picture contract because his price of 
$250,000 for ten weeks’ work was not met (R. 68a). 
And he makes records. 

It is fully open to him to name his price for mak¬ 
ing a record. For this, too, very large sums (often 
involving royalties) are paid. Records have been in 
commercial use, including broadcasts, for more than a 
decade, without complaint issuing from performers. 

Waring has a handsome contract for his exclusive 
broadcasting services. His earnings have ascended 
from $5,000 to $25,500 weekly in a few years. He shows 
no injury. 

His purpose is obviously not to stop the broadcast 
of records. He has conveyed all his rights to an Asso¬ 
ciation formed for the single purpose of extracting 
fees for permitting broadcasts. 

He does not seek to protect himself against loss. 
He desires a larger income. 

In the last analysis, he seeks by judicial legislation 
a copyright for performers,—a copyright that does not 
involve registration, that never expires, and that can¬ 
not be lost by any act whatever. 

Obviously such a right in performers— every per¬ 
former — would not only destroy many a small broad¬ 
caster. It would leave very little of the “exclusive 
right” conferred by Congress on the copyright owner. 
(Brief for Appellant, pp. 72-75.) 

We submit that the issues involved in the creation 
of such a right—affecting interests so widespread and 
so substantial—must be left to the legislature. Only 
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the legislature can adapt such a right to the Copy¬ 
right Act. And only by legislation can it be subjected 
to appropriate limitations. A bill giving rights to 
performers has been introduced in Congress, and in its 
support Appellee and his counsel appeared. 

In White-Smith Music Publishing Co. v. Apollo 
Co., 209 U. S. 1 (1908),—in which a piano roll was held 
not to infringe a copyright,—Mr. Justice Day said (at 

p. 18): 

“It may be true that the use of these per¬ 
forated rolls, in the absence of statutory protec¬ 
tion, enables the manufacturers thereof to enjoy 
the use of musical compositions for which they 
pay no value. But such considerations properly 
address themselves to the legislative and not to 
the judicial branch of the Government. . . . ” 

In 1909, the present Copyright Act, granting the 
copyright owner the right to control mechanical re¬ 
productions, "was enacted. 

We believe we have clearly demonstrated that the 
right contended for by Appellee is beyond the bounds 
of the law as it exists today. 

His appeal is to Congress. 

Respectfully submitted, 

Gilbert W. Oswald, 

Wm. A. Schnader, 

Attorneys for Appellant. 













